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CONSTITUTION 
OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW ! 


ARTICLE I 
Name 


This Society shall be known as the American Society of International 
Law. 
ARTICLE IT 


Object 


The object of this Society is to foster the study of International Law 
and promote the establishment of international relations on the basis of 
law and justice. For this purpose it will codperate with other societies in 
this and other countries having the same object. 


ArtIcLe III 
Membership 


Members may be elected on the nomination of two members in regular 
standing by vote of the Executive Council under such rules and regula- 
tions as the Council may prescribe. 

Each member shall pay annual dues of five dollars and shall thereupon 
become entitled to all the privileges of the Society, including a copy of the 
publications issued during the year. Upon failure to pay the dues for the 
period of one year a member may, in the discretion of the Executive 
Council, be suspended or dropped from the rolls of membership. 

Upon payment of one hundred dollars any person otherwise entitled 
to membership may become a life-member and shall thereupon become 
entitled to all the privileges of membership during his life. 

A limited number of persons not citizens of the United States and not 
exceeding one in any year, who shall have rendered distinguished service 

1 The history of the origin and organization of the American Society of Interna- 


tional Law can be found in the Proceedings of the First Annual Meeting at p. 23. The 
Constitution was adopted January 12, 1906. 
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to the cause which this Society is formed to promote, may be elected to 
honorary membership at any meeting of the Society on the recommenda- 
tion of the Executive Council. Honorary members shall have all the privi- 
leges of membership, but shall be exempt from the payment of dues. 


ARTICLE IV 
Officers 


The officers of the Society shall consist of a President,? nine or more 
Vice-Presidents, the number to be fixed from time to time by the Execu- 
tive Council, a Recording Secretary, a Corresponding Secretary, and a 
Treasurer, who shall be elected annually, and of an Executive Council 
composed of the President, the Vice-President, ex officio, and twenty-four 
elected members, whose terms of office shall be three years, except that of 
those elected at the first election eight shall serve for the period of one 
year only and eight for the period of two years, and that any one elected 
to fill a vacancy shall serve only for the unexpired term of the member in 
whose place he is chosen. 

The Recording Secretary, the Corresponding Secretary and the Treasurer 
shall be elected by the Executive Council from among its members. The 
other officers of the Society shall be elected by the Society, except as herein- 
after provided for the filling of vacancies occurring between elections. 

At every annual election candidates for all offices to be filled by the 
Society at such election shall be placed in nomination by a Nominating 
Committee of five members of the Society previously appointed by the 
Executive Council, except that the officers for the first year shall be nomi- 
nated by a committee of three appointed by the Chairman of the meeting 
at which this Constitution shall be adopted. 

All officers shall be elected by a majority vote of members present and 
voting. 

All officers of the Society shall serve until their successors are chosen. 


ARTICLE V 
Duties of Officers 


1. The President shall preside at all meetings of the Society and of 
the Executive Council and shall perform such other duties as the Council 
may assign to him. In the absence of the President at any meeting of the 
Society his duties shall devolve upon one of the Vice-Presidents to be 
designated by the Executive Council. 

2 See Amendments, Article 1, p. x. 
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2. The Secretaries shall keep the records and conduct the correspond- 
ence of the Society and of the Executive Council and shall perform such 
other duties as the Council may assign to them. 

3. The Treasurer shall receive and have the custody of the funds of 
the Society and shall disburse the same subject to the rules and under the 
direction of the Executive Council. The fiscal year shall begin on the 
first day of January. 

4. The Executive Council shall have charge of the general interests of 
the Society, shall call regular and special meetings. of the Society and 
arrange the programs therefor, shall appropriate money, shall appoint 
from among its members an Executive Committee and other committees 
and their chairmen, with appropriate powers, and shall have full power to 
issue or arrange for the issue of a periodical or other publications, and in 
general possess the governing power in the Society, except as otherwise 
specifically provided in this Constitution. The Executive Council shall 
have the power to fill vacancies in its membership occasioned by death, 
resignation, failure to elect, or other cause, such appointees to hold office 
until the next annual election. 

Nine members shall constitute a quorum of the Executive Council, and 
a majority vote of those in attendance shall control its decisions. 

5. The Executive Committee shall have full power to act for the 
Executive Council when the Executive Council is not in session. 

6. The Executive Council shall elect a Chairman, who shall preside 
at its meetings in the absence of the President, and who shall also be 
Chairman of the Executive Committee. 


ARTICLE VI 
Meetings 


The Society shall meet annually at a time and place to be determined 
by the Executive Council for the election of officers and the transaction of 
such other business as the Council may determine. 

Special meetings may be held at any time and place on the call of the 
Executive Council or at the written request of thirty members on the call 
of the Secretary. At least ten days notice of such special meeting shall 
be given to each member of the Society by mail, specifying the object of 
the meeting, and no other business shall be considered at such meeting. 

Twenty-five members shall constitute a quorum at all regular and 
special meetings of the Society and a majority vote of those present and 
voting shall control its decisions. 
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ARTICLE VII 


Resolutions 


All resolutions which shall be offered at any meeting of the Society 
shall, in the discretion of the presiding officer, or on the demand of three 
members, be referred to the appropriate committee or the Council, and no 
vote shall be taken until a report shall have been made thereon. 


ARTICLE VIII 


Amendments 


This Constitution may be amended at any annual or special meeting 
of the Society by a majority vote of the members present and voting. But 
all amendments to be proposed at any meeting shall first be referred to 
the Executive Council for consideration and shall be submitted to the 
members of the Society at least ten days before such meeting. 


AMENDMENT 
Article I* 


Article IV is hereby amended by inserting after the words “The offi- 
cers of the Society shall consist of a President,” the words “an Honorary 
President.” 


3 This amendment was adopted at the business meeting held April 24, 1909. 











ELEVENTH ANNUAL MEETING 


OF THE 
AMERICAN SOCIETY OF INTERNATIONAL LAW 


NEw WILLARD Hote, WAsuHINGTON, D. C. 


APRIL 26-28, 1917 


FIRST SESSION 
Thursday, April 26, 1917, 8 o’clock p.m. 


THE PRESIDENT (the Honorable Elihu Root). The Society will 
come to order, something which appears to be much needed in the Society 
of Nations. 

Before beginning the proceedings of the evening, the Secretary will 
read a telegram just received. 

THe SECRETARY (Mr. James Brown Scott). 


HABANA. 
American Society of International Law, 
New Willard Hotel, Washington. 
Cuban Society sends its heartiest greetings and best wishes for 
eleventh meeting. 
BUSTAMANTE, 
President. 


The PRESIDENT. It has been customary, in opening the annual meet- 
ings of the American Society of International Law, for the President to 
give a brief resumé of the principal events in the field of international law 
during the preceding year. Last year I felt constrained to omit that resumé, 
and this year I have nothing to call to the attention of the Society in the 
field of international law, except, so far as I can recall, that every rule 
which has been devised by the civilization of the century just passed for 
confining the operations of war within the limits of humanity, so far as 
that may be possible, and for distinguishing war between civilized nations 
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from the wars of the past between barbarians — every rule of that descrip- 
tion has been systematically, flagrantly and outrageously violated during 
the past year by the Empire of Germany. 

The subject upon which I will ask your attention for a few minutes in 
opening this session is 


THE EFFECT OF DEMOCRACY ON INTERNATIONAL LAW 


ADDRESS BY ELrnHu ROOT 
President of the Society 


In trying to estimate the future possibilities of international law, and 
to form any useful opinion as to the methods by which the law can be 
made more binding upon international conduct, serious difficulties are 
presented in the unknown quantities introduced by the great war, which 
is steadily drawing into its circle the entire civilized world. Hitherto, we 
have been unable to form any real judgment as to which of the two war- 
- ring groups of nations will succeed in the end. Our expectations and 
beliefs upon that question have been the products of our sympathies and 
our hopes and of an optimism for which it is now happily more easy to 
find just grounds than ever before. Nor have we been able to measure 
the effects of the war upon national character, and the probable results in 
national modes of thought and conduct. 

A just estimate of such forces is not easy. The modern era of nation- 
alities has been marked by three great convulsions which turned the minds 
of all civilized men towards peace, and led them to seek means to make 
peace secure. 

The Thirty Years’ War produced the Peace of Westphalia and the sys- 
tem of independent nationalities in Europe, and it produced Grotius and 
the science of international law; and practically every Power in Europe 
except the Ottoman was a party to the agreement to maintain the system 
thus established. Yet, the century which followed exhibited the most 
cynical and universal disregard for the law, and for the treaty, and for all 
treaties. 

The Napoleonic Wars produced the Treaty of Vienna and the Holy 
Alliance. That sincere but misguided effort sought to fix the limits and 
regulate the conduct of the nations of Europe in accordance with the prin- 
ciples which the treaty-making Powers then believed to be in keeping with 
right and justice, and to be effective for the permanent peaceful organiza- 
tion of the community of nations, and it sought to maintain the status quo 
by the establishment of a League to Enforce Peace in accordance with 
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their conception. Yet, the arrangements were conceived by minds imbued 
with the spirit of the past, and became of no effect when tested by the 
changes wrought by the spirit of the future. The old bottles were filled 
with new wine and could not contain it; so, the scheme came to naught. 

Both of these efforts to secure permanent peace under the rule of law 
failed, because the unappreciated forces working for change and growth 
became stronger than the gradually decreasing restraint of agreements to 
maintain a fixed and immutable relation of territory and opportunities 
among the nations. It is reasonable to infer that a similar result must 
follow any attempt to base a system of international law upon definite 
and rigid limitations devised to meet the expediency of the moment. The 
law of life is growth, and no generation can prevent the growth of future 
generations by fixing in accordance with its ideas the specific conditions 
under which they are to live. As we look back, we see a multitude of 
ancient wrongs protected by the law of nations, naturally enough, because 
the law has been made by Powers in possession. We have a vague impres- 
sion that international wrongs are cured by time. That is not always so. 
There is no international statute of limitations. Time alone cures no 
wrong. The people to whom wrong is done may be destroyed, as the 
Turks are destroying the Armenians; or the wronged people may be recon- 
ciled to the new conditions like the Saxons in England; but, for example, 
the unforgiven wrong of the Turk in Europe, and the unforgiven wrong of 
the partition of Poland, are always forces working against the law that 
protects them. The maintenance of the redress of such wrongs is merely 
a question of relative power. The rise in power of Christian Europe, and 
the decadence of the Ottoman Empire, make inevitable the complete reflu- 
ence of the tide which once reached the walls of Vienna, and even to the 
valley of the Loire. No human laws or conventions could bind the forces 
which work through centuries to achieve such results. The futility of 
efforts to control such movements of mankind by the short-sighted policies 
of the passing day cannot be better illustrated than by the misplaced 
energy and sacrifice of the Crimean War and the fatuous ingenuity of the 
Congress of Berlin which sought to bolster up and preserve the sovereignty 
of the Turk. 

As we consider how it may be possible to reéstablish the law of nations 
upon a durable basis, we must realize that past experience indicates that 
no system of law which depends upon the physical partition of the earth 
dictated by the expediency of the time, no law which must be broken in 
order that living wrongs shall be redressed, or in order that the new ideas 
of the future may find room for growth, can be permanent. 
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We should therefore inquire whether the political and social conditions 
to which we may reasonably look forward after the war, the forces that 
are to move mankind, the trend of development, will be such as to enable 
us in our day to escape the errors of our predecessors, and to establish 
upon some basis of principle a system of international law which can be 
maintained and enforced. 

The greatest change in the conditions of national life during the past 
century has been in the advance and spread of democratic government, 
and the correlative decrease in the extent and power of autocratic and 
dynastic governments. It is impossible to regard the advance of democ- 
racy as being merely local or temporary. It has been the result of long- 
continued and persistent progress, varying in different countries according 
to the character of the people and the nature of the obstacles to be over- 
come, but, in its nature, essentially the same in all countries. 

England in her steady-going undemonstrative way has moved along 
from government by a king claiming divine right to a Commons repre- 
senting popular right through the revolution of 1688, which established 
the nation’s right to choose its king, through that civil war over the rights 
of British subjects known as the American Revolution, through chartism 
and Catholic emancipation, the Reform Bill of 1832, the franchise exten- 
sion of 1867, the abandonment of the king’s veto power, and the establish- 
ment of the Commons’ right to pass bills over the rejection of the House 
of Lords. 

France in her own different way with much action and reaction trav- 
eled towards the same goal through the States General and the Con- 
stituent Assembly, through the Reign of Terror, and her amazing defense 
of the first Republic against all Europe, through the heroic surgery of 
Napoleon’s career, the Bourbon restoration, the assertion of her right to 
choose her own king in 1830, and the assertion of her right to dispense 
with a king in 1848, the plebiscite and the second Empire, the Commune 
and the third Republic, which has grown in stability and capacity for 
popular government until the steadiness and self-control and noble devo- 
tion of the French people under suffering and sacrifice has come to be one 
of the amazing revelations of these terrible years. 

Italy, struggling out of the control of a multitude of petty tyrants 
sustained by foreign influence, established her newly-won unity and inde- 
pendence upon the basis of representative parliamentary government. 

Spain has regained and strengthened the constitution of which Ferdi- 
nand VII and the Holy Alliance deprived her. 

Throughout the greater part of the world constitutions have become 
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the order of the day. Switzerland, Belgium, Holland, Portugal, all Scan- 
dinavia, all Latin-America, have established their governments upon con- 
stitutional bases. Japan, emerging from her military feudalism, makes her 
entry into the community of civilized nations under a constitutional gov- 
ernment. China, throwing off the domination of the Manchu, is striving 
to accustom her long-suffering and submissive millions to the idea of con- 
stitutional right. The great self-governing British Dominions bound to the 
mother country only by ties of tradition and sentiment have shown that 
free democracies can respond to moral forces with a splendid power of 
loyalty that no coercion could inspire. And, now, Russia, extirpating the 
government which has been for modern times the typical illustration of 
autocracy, is engaged in establishing the new self-control of that vast 
Empire upon the basis of universal suffrage and republican institutions. 

The political conception of control from above by monarchs exercising 
divine right is not merely disputed by philosophers and reformers; it has 
faded and grown dim in the minds of the millions of men in the civilized 
nations, and in its place has spread throughout the world the political 
conception of constitutional government exercising control by authority 
of the peoples who are governed. 

The persistence and extent of this change in the political and social 
conditions of national life forbid the idea that it is the child of individual 
minds or local provocations or temporary causes, and distinguish it as one 
of those great and fundamental movements of the human mind which no 
power can control, and which run their course inevitably to the end in an 
unknown future. The existence and assured continuance of this process 
of development of democracy is the great fact forecasting the future con- 
ditions under which the effort to reinstate the law of nations is to be made. 

What is to be the effect of this change in conditions upon the possi- 
bility of making international law relatively permanent? In considering 
this question, some facts can be. clearly perceived. 

The substitution of a democratic for an autocratic regime removes the 
chief force which in the past has led nations to break over and destroy the 
limitations of law; that is, the prosecution of dynastic policies. Such 
policies in general have in view the increase of territory, of dominion, of 
power, for the ruler and the military class or aristocracy which surrounds 
the ruler and supports his throne. The benefit of the people who are ruled 
is only incidentally — if at all — involved. If we turn back to the causes 
which destroyed the peace of the world under the dispositions made by the 
Treaty of Westphalia, the mind naturally rests on the War of the Spanish 
Succession which drenched Europe in blood through the first decade of 
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the eighteenth century, and ended in the Treaty of Utrecht only when 
Louis XIV was reduced to exhaustion. What was that about? Nothing 
more nor less than the question what royal house should have its power 
increased by a marriage that would ultimately enable it to control the 
territory and wield the power of Spain for its own aggrandizement. The 
interests of the people of Spain or the people of France or of any other 
country furnished no part of the motive power. What caused the War of 
the Austrian Succession a generation later, when Frederick (called “The 
Great”) marched his army into Silesia to wrest that province from the 
feeble hands of young Maria Theresa in flagrant violation of his solemn 
promise to protect her title under the covenants of the pragmatic sanction, 
and when the nations of Europe gathered like buzzards about one dying, 
eager to share in the dismemberment of the possessions of the House of 
Austria? It was the desire of royal princes to increase their power and 
glory regardless of law and justice, and the welfare of peoples, and, inci- 
dentally, a desire by some states to prevent that increase, lest the same 
rule of spoliation might more readily be applied to them. 

Underlying the whole age-long struggle to maintain the balance of 
power in Europe has been the assumption that increased power would be 
used for aggression and to secure further increase of power by the con- 
quest of territory and the subjection of its inhabitants; and the common 
experience of mankind under the autocratic system of government by 
divine right has justified the assumption. It was a perfect understanding 
of this characteristic of autocratic government that inspired the words of 
President Monroe’s famous declaration: ‘We should consider any attempt 
on their part (the European Powers) to extend their system to any portion 
of this hemisphere as dangerous to our peace and safety.” 

Against the deep and settled purpose of a ruling family or a ruling 
aristocratic class to enlarge its power, continuing from generation to gen- 
eration, usually concealed until the favorable moment for action comes, 
always justified or excused by specious pretexts, the advocates of peace, 
or justice, or humanity, or law, are helpless. All other causes of war can 
be reached. International misunderstandings can be explained away. 
Dislikes and suspicions can be dissipated by intercourse, and better knowl- 
edge, and courtesy, and kindness. Considerate justice can prevent real 
causes of war. Rules of action to prevent controversy may be agreed upon 
by diplomacy and conferences and congresses. Honest differences as to 
national rights and duties may be settled by arbitration, or judicial deci- 
sion; but, against a deep and persistent purpose by the rulers of a great 
nation to take away the territory of others, or to reduce others to subjec- 
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tion for their own aggrandizement, all these expedients are of no avail. 
The Congresses of Westphalia, of Vienna, of Berlin, and a multitude of 
others less conspicuous, have sought to curb the evil through setting limits 
upon power by treaty. They have all failed. The Peace Conferences at 
The Hague have sought to diminish the evil by universal agreement upon 
rules of action. The rules and the treaties have become “scraps of paper.” 

The progress of democracy, however, is dealing with the problem by 
destroying the type of government which has shown itself incapable of 
maintaining respect for law and justice and resisting the temptations of 
ambition, and by substituting a new form of government which in its 
nature is incapable of proceeding by the same methods, and necessarily 
responds to different motives and pursues different objects from the old 
autocratic offenders. Only when that task has been substantially accom- 
plished will the advocates of law among nations be free from the inheri- 
tance of former failure. There will then be a new field open for a new trial, 
doubtless full of difficulties of its own, but of fair hope and possibilities of 
success. 

Self-governing democracies are indeed liable to commit great wrongs. 
The peoples who govern themselves frequently misunderstand their inter- 
national rights and ignore their international duties. They are often 
swayed by prejudice and blinded by passion. They are swift to decide in 
their own favor the most difficult questions upon which they are totally 
ignorant. They are apt to applaud the jingo politician who courts popu- 
larity by public insult to a friendly people and to condemn the statesman 
who modifies extreme demands through the concessions required by just 
consideration for the rights of others. All these faults, however, are open 
and known to the whole world. The opinions and motives from which 
they proceed, the real causes of error, can be reached by reason, by appeal 
to better instincts, by public discussion, by the ascertainment and dis- 
semination of the true facts. 

There are some necessary features of democratic self-government which 
tend towards the progressive reduction of tendencies to international 
wrong-doing. One is that democracies are absolutely dependent for their 
existence upon the preservation of law. Autocracies can give commands 
and enforce them. Rules of action are a convenience, not a necessity for 
them. On the other hand, the only atmosphere in which a democracy can 
live between the danger of autocracy, on one side, and the danger of anar- 
chy, on the other, is the atmosphere of law. Respect for law is the essential 
condition of its existence; and, as in a democracy the law is an expres- 
sion of the people’s own will, self-respect, and personal pride, and patriot- 
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ism demand its observance. An essential distinction between democracy 
and autocracy is that while the government of an autocracy is superior to 
the law, the government of a democracy is subject to the law. The con- 
ception of an international law binding upon the governments of the world 
is therefore natural to the people of a democracy, and any violation of that 
law which they themselves have joined in prescribing is received with dis- 
approval, if not with resentment. This is well illustrated by the attitude 
of the people of the separate States of the American Union towards the 
decisions of the Supreme Court of the United States passing upon the 
exercise of power by State Governments. Physical force has never been 
used to compel conformity to those decisions. Yet, the democratic people 
of the United States have answered Jackson’s contemptuous remark, “ John 
Marshall has made his decision; now let him enforce it.’”” The answer is 
that it is the will of a self-governed democracy to obey the law, which it has 
itself established, and the decisions of the great tribunal which declares 
the law controlling State action will be accepted and observed by common 
consent and enforced by the power of public opinion. 

Another necessary feature of democratic government is that the exer- 
cise of the power of popular self-government is a continual training of all 
citizens in the very qualities which are necessary for the maintenance of 
law between nations. Democratic government cannot be carried on except 
by a people who acquire the habit of seeking true information about facts, 
of discussing questions of right and wrong, of interest, and of possible con- 
sequences, who have kindly consideration for opposing opinions, and a 
tolerant attitude towards those who differ. The longer a democracy pre- 
serves itself through the exercise of these qualities, the better adapted it is 
to apply the same methods in the conduct of its international business, 
and the result is a continually increasing certainty that international law 
will be observed in a community of democratic nations. 

The most important difference, however, between the two forms of 
government, is that democracies are incapable of holding or executing 
those sinister policies of ambition which are beyond the reach of argument 
and the control of law. A democracy cannot hold such policies, because 
the open and public avowal and discussion which must precede their adop- 
tiun by a democracy is destructive of them; and it cannot execute such 
policies because it uniformly lacks the kind of disciplined efficiency neces- 
sary to diplomatic and military affirmatives. The settled and continuous 
policies of a democracy are defensive. Nearly ninety years ago De Tocque- 
ville in his survey of ‘“ Democracy in America” recorded what he deemed 
to be a weakness of our system of government in foreign affairs. He said: 
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Foreign politics demand scarcely any of those qualities which a 
democracy possesses, and they require on the contrary the perfect 
use of almost all those faculties in which it is deficient. Democracy is 
favorable to the increase of the internal resources of the State; it tends 
to diffuse a moderate independence; it promotes the growth of public 
spirit, and fortifies the respect which is entertained for law in all 
classes of society; and these are advantages which only exercise an 
indirect influence over the relations which one people bears to another. 
But a democracy is unable to regulate the details of an important 
undertaking, to persevere in a design, and to work out its execution 
in the presence of serious obstacles. It cannot combine its measures 
with secrecy, and it will not await their consequences with patience. 
These are qualities which more especially belong to an individual or 
to an aristocracy, and they are precisely the means by which an indi- 
vidual people attains to a predominant position. 


So long as foreign affairs were to continue as they were carried on in 
his day, De Tocqueville was doubtless right. It is because democracies are 
not fitted to conduct foreign affairs as they were conducted in De Tocque- 
ville’s day that the prevalence of democracy throughout the world makes 
inevitable a change in the conduct of foreign affairs. Such affairs when 
conducted by democratic governments must necessarily be marked by the 
absence of those undertakings and designs, and those measures combined 
with secrecy, prosecuted with perseverance, for which he declares democ- 
racies to be unfit. 

This characteristic of popular governments is well illustrated by the 
hundred years of peace which we are all rather proud of preserving through- 
out the 3000 miles of boundary between Canada and the United States 
without fortifications or ships of war or armies. There have been many 
occasions when the tempers of the men on either side of the line were sorely 
tried. The disputes regarding the Northeastern Boundary, the Oregon 
Boundary, the Alaska Boundary, were acute; the affair of the Caroline on 
the Niagara River, the Fenian Raid upon Lake Champlain, the enforce- 
ment of the Fisheries Regulations, were exasperating and serious, but 
upon neither side of the boundary did democracy harbor those sinister 
designs of aggrandizement and ambition which have characterized the 
autocratic governments of the world. On neither side was there suspicion 
of any such designs in the democracy across the border. The purpose of 
each nation was merely to stand up for its own rights, and so reason has 
always controlled, and every question has been settled by fair agreement, 
or by arbitral decision; and, finally, for the past eight years a permanent 
International Commission with judicial powers has disposed of the con- 
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troversies arising between the citizens of the two countries along the 
border as unobtrusively and naturally as if the questions arose between 
citizens of Maryland and Virginia. Such has been the course of events, 
not because of any great design or far-seeing plan, but because it is the 
natural working of democratic government. 

The incapacity of democracies to maintain policies of aggression may 
be fairly inferred from the extreme reluctance with which they incur the 
expense and make the sacrifices necessary for defense. Cherishing no 
secret designs of aggression themselves, they find it difficult to believe in 
the existence of such designs on the part of other nations. Only imminent 
and deadly peril awakens them to activity. It was this obstinate confi- 
dence in the peaceable intentions of all mankind which met Lord Roberts 
(honored, trusted and beloved as he was) when long before the present war 
he vainly sought to awaken the people of England to the danger that he 
saw so plainly in Germany’s stupendous preparation for conquest. It is 
well known that when the war came France was almost upon the verge of 
diminishing her army by a reduction in the years of service. In our own 
country a great people, virile, fearless, and loyal, have remained indifferent 
to all the voices crying in the wilderness for preparation, because the 
American people could not be made to believe that anything was going to 
happen inconsistent with the existence everywhere of those peaceful pur- 
poses. of which they themselves were conscious. 

There is a radical incompatibility between popular self-government 
and continuous military discipline, for military control is in itself despotic. 
As compared with military autocracies, the normal condition of democ- 
racies is a condition of inferior military efficiency. This invariable char- 
acteristic of democracy leaves it no option in its treatment of autocracy. 
The two kinds of government cannot live permanently side by side. So 
long as military autocracy continues, democracy is not safe from attacks, 
which are certain to come sometime, and certain to find it unprepared. 
The conflict is inevitable and universal; and it is @ l’outrance. To be safe 
democracy must kill its enemy when it can and where it can. The world 
cannot be half democratic and half autocratic. It must be all democratic 
or all Prussian. There can be no compromise. If it is all Prussian, there 
can be no real international law. If it is all democratic, international law, 
honored and observed, may well be expected as a natural development of 
the principles which make democratic self-government possible. 

The democracies of the world are gathered about the last stronghold of 
autocracy, and engaged in the conflict thrust upon them by dynastic policy, 
pursuing the ambition of rulers under claim of divine right for their own 
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aggrandizement, their own glory, without regard to law or justice or faith. 
The issue to-day and to-morrow may seem uncertain, but the end is not 
uncertain. No one knows how soon the end will come, or what dreadful 
suffering and sacrifice may stand between; but the progress of the great 
world movement that has doomed autocracy cannot be turned back, or 
defeated. 

That is the great peace movement. 

There the millions who have learned under freedom to hope and aspire 
for better things are paying the price that the peaceful peoples of the earth 
may live in security under the protection of law based upon all-embracing 
justice and supreme in the community of nations. 


The PRESIDENT. The next number on the program is “The Status of 
Armed Merchantmen” and the discussion upon that will be opened by Mr. 
Chandler P. Anderson, of the New York Bar. 


THE STATUS OF ARMED MERCHANTMEN 


ADDRESS BY CHANDLER P. ANDERSON 
Of the New York Bar, formerly Counselor for the Department of State 


The status of armed merchantmen depends primarily upon whether 
their armament is for aggressive or defensive purposes. The merchantman 
armed for attack upon commerce or upon enemy ships loses its status as a 
merchantman and acquires that of an auxiliary cruiser or privateer, which 
puts it outside of the scope of the present discussion. On the other hand, 
a merchantman armed solely for self-defense retains its status as a private 
ship, either on the high seas or in the territorial waters of a neutral, so long 
as it attends strictly to its legitimate business of carrying cargoes and pas- 
sengers. This was the accepted rule prior to the present war and until 
Germany discovered that a merchantman armed for defense and retaining 
its status as a private ship presented an obstacle to the unrestricted use 
of submarines as commerce destroyers. 

Under the recognized rules, which were generally observed prior to 
Germany’s lawless use of submarines, the increased protection against 
capture which a belligerent merchant ship gained by arming for self- 
defense was gained at the sacrifice of only a small part of the limited degree 
of protection which the law extended to unarmed vessels. Whether armed 
or unarmed, a belligerent merchant ship was liable to be sunk if captured, 
or if trying to escape or resisting capture, but if the defensively armed ship 
did not resist, or if, after resisting or trying to escape, ceased to defend 
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herself, then, as in the case of the unarmed ship, she could be sunk only 
after the passengers and crew had been placed in safety. The risk of being 
attacked and sunk while resisting capture by using her armament in self- 
defense, therefore, was the only additional risk incurred by arming for 
defense, and this risk could be incurred or avoided in the discretion of the 
captain in determining whether or not the chance of escaping by resistance 
justified taking this additional risk. As to the cargo, the treatment which 
it was entitled to receive depended not upon whether the ship was armed 
or unarmed, but upon whether the cargo was enemy owned or neutral 
owned, and if neutral, whether or not it was contraband of war. 

So also neutral persons and enemy noncombatants among the passen- 
gers and crew did not lose their status as neutrals and noncombatants by 
reason of the armament or resistance of the ship, unless they participated 
in its defense, and they were entitled to be placed in safety before the ship 
was sunk, unless the sinking was necessary to overcome resistance or 
prevent escape. 

As to neutral ships, the only object in arming them was to enable them 
to defend themselves against lawlessness. Neutral ships, whether armed 
or unarmed, were at liberty to attempt by flight to escape, but not by force, 
to resist visit and search of the ship and seizure of contraband cargo. 
If captured after flight or resistance, they lost their neutral privileges, and 
the ship and cargo became subject to the same treatment as in the case of 
belligerent ships. If they did not resist, or attempt to escape capture, or 
visit and search, the legal right to sink them in any event was doubtful. 
Unresisting neutral merchant ships could not be sunk in any circumstances 
under the established rule as between Great Britain and the United States, 
and only in very exceptional circumstances under the rules adopted by 
some of the other maritime Powers, which permitted the sinking of the 
vessel in some cases if she was liable to seizure and condemnation, and then 
only after all persons on board had been placed in safety. 

As between the United States and Germany, however, under our special 
treaty arrangements with Germany, American vessels, whether armed or 
unarmed, could not be detained even when carrying contraband, if the 
contraband part of the cargo was delivered out. 

The foregoing gives a brief outline of the legal status of defensively 
armed merchant ships and their rights and obligations which Germany 
encountered in undertaking to use submarines as commerce destroyers. 
It remains to consider the changes which Germany sought to introduce in 
this situation in order to legalize the use of this novel weapon against 
commerce without risk to the safety of the submarine. 
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Soon after the outbreak of the war the Government of the United 
States defined and communicated to the belligerent Powers the general 
rules which it would follow in dealing with cases involving the status of 
armed merchant vessels visiting American ports; among which rules are 
the following: 

A merchant vessel of belligerent nationality may carry armament 


and ammunition for the sole purpose of defense without acquiring the 
character of a ship of war. 


And — 


The conversion of the merchant vessel into a ship of war is a ques- 
tion of fact, which is to be established by direct or circumstantial 
evidence of intention to use the vessel as a ship of war. 


The German Government promptly objected to these rules, pronounc- 
ing them unneutral because they drew a distinction between armament 
for defense alone and armament for aggressive purposes, whereas Ger- 
many contended that a defensively armed merchant ship should be sub- 
jected to the same treatment as a ship of war, rendering her liable to de- 
struction without warning and relieving the enemy ship of any responsibility 
for placing the noncombatant passengers and crew in safety. 

In answer to this contention, the Government of the United States 
informed the German Government that it dissented from the views ex- 
pressed by that Government, and added — 

The practice of a majority of nations and the consensus of opinion 
by the leading authorities of international law, including many Ger- 
man writers, support the proposition that merchant vessels may arm 
for defense without losing their private character, and that they may 
employ such armament against hostile attack without contravening 
the principles of international law. 


The destruction of the Lusitania brought the question up for discussion 
in its practical application to a specific case. In that case the German 
Government sought to justify the action of the submarine in attacking 
without warning, and without first placing the passengers and crew in 
safety, on the ground, among others, that the Lusitania was armed, and 
was under instructions from the British Admiralty to attack German sub- 
marines by ramming them. The Government of the United States replied, 
informing the German Government that the Lusitania “was not armed 
for offensive action,” and stated that “only her actual resistance to cap- 
ture or refusal to stop when ordered to do so for the purpose of visit could 
have afforded the commander of the submarine any justification for put- 
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ting the lives of those on board in jeopardy.” ‘The circumstances under 
which the Lusitania was attacked showed that she was not in a position to 
ram the submarine and the suggestion of that possibility as a justification 
was ignored in the discussion by the Government of the United States. 

The Government of the United States also pointed out, in this corre- 
spondence, that submarines were disqualified for use as commerce destroy- 
ers even against unarmed and unresisting vessels, because it was practi- 
cally impossible to use them for that purpose without disregarding those 
rules of fairness, reason, justice and humanity, which all modern opinion re- 
gards as imperative, because a submarine cannot visit a merchantman at sea 
and examine her papers and cargo, or make a prize of her for lack of facilities 
for putting a prize crew on board of her, or sink her without leaving her 
crew and all on board of her to the mercy of the sea in her small boats, so 
that manifestly submarines could not be used against merchant ships with- 
out an inevitable violation of many sacred principles of justice and humanity. 

The answer of the German Government to these representations is 
summed up in the following extract from the German note of July 8, 1915: 
“Tf the commander of the German submarine which destroyed the Lusi- 
tania had caused the crew and travelers to put out in boats before firing the 
torpedo this would have meant the sure destruction of his own vessel.” 

The alternative of letting the vessel escape when she could not be sunk 
without violating the law was never seriously considered by the German 
Government. 

The position taken by the German Government, as disclosed by the 
views expressed in its diplomatic communications on this subject, was that 
the submarine is a novel weapon of warfare against commerce, which has 
not yet been regulated by international law, and that the hitherto recog- 
nized rules regulating the operations of commerce destroyers do not apply 
to the submarine if they cannot be observed without risk to its safety. 
The particular application of this attitude with reference to armed 
merchant ships seems to be that a merchant ship armed for defensive pur- 
poses is just as dangerous to a submarine as one armed for aggressive 
purposes, because of the vulnerability of the submarine. Therefore, so far 
as submarines are concerned, all distinction between defensive and aggres- 
sive armament is wiped out, and submarines may treat all armed ships as 
auxiliary cruisers and sink them on sight. 

The same method of reasoning would make the risk incurred by a sub- 
marine in finding out if a merchant ship is armed a sufficient justification 
for assuming that all merchant ships are armed, and therefore, as above 
stated, liable to destruction on sight as auxiliary cruisers. 
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So, also, it would follow that because a submarine cannot visit and 
search a merchant ship without running the risk of being destroyed by 
ramming, or by gun fire if the ship is armed, the submarine is free from 
any obligation to visit and search the ship, and the hitherto universally 
recognized rule requiring that the passengers and crew of an unresisting 
merchant ship must be placed in safety before the ship is sunk would not 
apply to submarine operations, because the passengers cannot even be 
given sufficient warning to permit them to get into the life boats without 
risk to the safety of the submarine. 

By the same process of reasoning Germany seems to have reached the 
conclusion that it was lawful to destroy a neutral merchant ship if there 
was any possibility that it might be an enemy ship, and the act could be 
justified on the ground of mistake and by the payment of compensation. 
The argument seems to be that because it is sometimes impossible to dis- 
tinguish a neutral from an enemy ship without visit and search, and 
because visit and search is dangerous if the ship proves to be an enemy, 
therefore, in case of doubt, a merchant ship may be assumed to be an 
enemy ship and sunk on sight. 

This inverted process of reasoning, with its false premises put forward 
as a justification for lawlessness, falls to pieces when tested by the simple 
proposition that submarines must be inherently unfit for use as commerce 
destroyers if they cannot be used without violating practically all the 
rules of law and humanity which all nations have hitherto enforced for the 
protection of neutral and noncombatant passengers and crew on merchant 
ships. The Government of the United States took this view at the outset 
and finally insisted upon it in the end, although while the Lusitania dis- 
cussion was pending an attempt was made to avoid the issue by proposing 
a compromise basis of settlement. 

This proposal was made informally and unofficially to the Allied Powers 
in January, 1916, on the humane ground that it was greatly desired to put 
an end, if possible, to the dangers to life attending the use of submarines 
as employed by Germany in destroying enemy commerce. The view 
expressed on the part of the United States was that although the use of 
submarines, as employed by Germany as commerce destroyers, was con- 
trary to those humane principles which should control belligerents in their 
naval operations, and was attended by an appalling loss of life among 
noncombatants, regardless of age or sex, a belligerent should not be wholly 
deprived of the use of submarines as commerce destroyers. With the 
expressed purpose, therefore, of bringing submarine warfare within the 
general rules of international law and the principles of humanity, without 
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destroying its efficiency in the destruction of commerce, it was suggested 
that a formula might be found, which, although modifying the practice 
generally followed by nations prior to the employment of submarines, 
would appeal to the sense of justice and fairness of all the belligerents in 
the present war. The following formula was proposed: 


If a submarine is required to stop and search a merchant vessel on 
the high seas and, in case it is found that she is of enemy character 
and that conditions necessitate her destruction, to remove to a place 
of safety all persons on board, it would not seem just or unreasonable 
that the submarine should be compelled, while complying with these 
requirements, to expose itself to almost certain destruction by the 
guns on board the merchant vessel. 

It would, therefore, appear to be a reasonable and reciprocally just 
arrangement if it could be agreed by the opposing belligerents that 
submarines should be caused to adhere strictly to the rules of inter- 
national law in the matter of stopping and searching merchant ves- 
sels, determining their belligerent nationality and removing the crews 
and passengers to places of safety, before sinking the vessels as prizes 
of war, and that merchant vessels of belligerent nationality should be 
prohibited and prevented from carrying any armament whatsoever. 


It does not appear from this communication how the arrangement 
thus proposed was expected to obviate the objection previously pointed 
out to the use of submarines as commerce destroyers, because of their 
inherent incapacity to protect the lives of passengers and crew by placing 
them in safety before destroying the vessel, assuming that placing them in 
small boats in the open sea is not placing them in safety, which was the 
position previously taken by the United States Government in the Lusi- 
tania and William P. Frye correspondence. This question did not arise 
for discussion, however, because the Allied Powers refused for other 
reasons to entertain this suggestion, which was not further urged. 

The Government of the United States then formulated and communi- 
cated to the belligerent Powers a memorandum setting forth a series of 
propositions defining its views as to the status of armed merchant vessels 
and their relations to belligerents and neutrals, among which propositions 
the following are of special interest in connection with the present dis- 
cussion : 

The status of such [an armed merchant] vessel as a warship on 
the high seas must be determined only upon conclusive evidence of 
aggressive purpose, in the absence of which it is to be presumed that 
the vessel has a private and peaceable character, and it should be so 
treated by an enemy warship. 
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A belligerent should proceed on the presumption that the vessel is 
armed for protection. 


. + - . . . . . . . . . 


A merchantman entitled to exercise the right of self-protection 
may do so when certain of attack by an enemy warship, otherwise the 
exercise of the right would be so restricted as to render it ineffectual. 


It will be observed that Germany’s contention is absolutely incon- 
sistent with these propositions. In a subsequent paragraph, however, the 
statement is made that merchant ships armed and under orders to attack 
in all circumstances certain classes of enemy naval vessels for the purpose 
of destroying them, lose their status as peaceable merchant ships and are 
to a limited extent incorporated in the naval forces of their government. 
Superficially this statement might be misunderstood to be an admission 
that a defensively armed merchant ship, if ordered to attack an enemy 
submarine on sight, would lose its status as a merchant ship. But, if so, 
what was the status of our own merchant ships during the period of 
so-called armed neutrality when they were armed for the purpose of defend- 
ing themselves by attacking any submarine which they were certain was 
about to attack them? 

It is quite clear from a careful examination of the above statement in 
relation to its context, and to the previous and subsequent position of the 
United States on this question, that it cannot fairly be interpreted as sus- 
taining Germany’s contention. 

In the first place there is a clear distinction to be drawn between attack- 
ing a vessel operating lawfully, and attacking one operating unlawfully. 
The attack in the one case is an act of aggression, and in the other an act 
of self-defense. Attention is called to the position taken by the United 
States in the Lusitania correspondence that, to justify sinking a vessel for 
refusal to stop when ordered to do so, the order to stop must be “for the 
purpose of visit.” In other words, the vessel is subject to a penalty only 
for refusing to submit to a lawful demand, and is under no obligation to 
obey an order to stop if it is given for the unlawful purpose of destroying 
the vessel without first placing the passengers and crew in safety. It is 
obvious that without this distinction the refusal of a vessel to submit to 
an unlawful act would amount to a justification of that act. It follows, 
therefore, that Germany’s warning that all merchantmen, including neu- 
trals, would be attacked by submarines on sight, made all German sub- 
marines outlaws, against which merchantmen were entitled to exercise the 
right of self-defense, and as that right would be ineffectual unless exercised 





18 


by attacking them first, such attack would not shift the responsibility for 
the unlawful act from the submarine to the innocent vessel, and would not 
deprive it of its status of a peaceable merchant ship. 

In the second place, any other interpretation of this statement would be 
wholly inconsistent with the position maintained by the United States in 
all of its official correspondence during the war, and in authorizing the 
defensive armament of its own merchant ships prior to its entry into the 
war, which position is, as stated in the Sussex correspondence, that 

the use of submarines for the destruction of an enemy’s commerce, is, 
of necessity, because of the very character of the vessels employed 
and the very methods of attack which their employment of course 
involves, utterly incompatible with the principles of humanity, the 


long established and incontrovertible rights of neutrals and the sacred 
immunities of noncombatants. 


In conclusion, therefore, it can be said that the position of the Allied 
Powers, including the United States, has been, throughout this war, and 
still is, that submarines when used as commerce destroyers in the manner 
employed by Germany are outlaws, and that merchant ships may attack 
them on sight in self-defense without losing their status as peaceable ves- 
sels. 

It may be that after this war is over some formula will be worked 
out and established by the general consent of nations, which will justify 
the conditional use of submarines as commerce destroyers. But that is a 
question for the future. If destructiveness, or mere effectiveness, is to be 
adopted as the test, the sacred immunity of noncombatants must be sac- 
rificed. 

It may be argued that effectiveness demands the conscription of 
the entire population of a belligerent nation into an organized force 
for war purposes, eliminating the old distinction between combatants 
and noncombatants, and that with the disappearance of this distinc- 
tion the present immunity of noncombatant passengers and crews of 
merchant ships also disappears, together with the distinction between 
public and private ships and every other distinction and rule designed 
to limit the destructiveness of war by limiting its application to the 
actual fighting forces. 

The question for the nations to decide, therefore, will be whether or 
not a mode of warfare shall be sanctioned which threatens to destroy those 
standards and rules to which all nations have hitherto subscribed, estab- 
lishing some degree of security and immunity for noncombatants and 
private property and private vessels, which measures the advance achieved 
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by civilization through centuries of effort to hold in check the ruthless 
destructiveness of war. 


The PRESIDENT. Professor Ellery C. Stowell, of Columbia University, 
will continue. 


THE STATUS OF ARMED MERCHANTMEN 


ADDRESS BY ELLERY C. STOWELL, 


Associate Professor of International Law in Columbia University, 
New York City 


Professor STOWELL. I shall not attempt to cover the same ground — 

[At this point the orchestra played the National Anthem, and the 
entire assemblage arose. | 

The PRESIDENT. This seems a delightful incursion. 

Professor STOWELL. That seemed almost the only fitting accompani- 
ment for not what I shall say, but the thought which is back of what I 
wish to say, before I begin to discuss this question. It seems to me that 
this meeting is sanctified beyond all other meetings for the discussion of 
international law. The great epoch-making address of President Wilson 
set forth the fundamental principle of international law as it had never 
been set forth before. Great authorities, Westlake and others, had set it 
forth, but they were not speaking as a government. 

Several times during the war President Wilson has spoken that same 
thought, but this time it was both spoken and acted upon, and from that 
moment the league of nations for the enforcement of international law 
existed, and international law acquired the sanction to which it had a 
right — the sanction which all societies of peoples must have wherever 
there be a law. 

I shall not attempt to go over the ground covered by Mr. Anderson, who 
so ably discussed this question. It makes it much easier to take up cer- 
tain other points to which I should like to call attention. 

The question of armed merchantmen is one of the most difficult the 
world has ever known, and yet, if you separate it into its different elements, 
resolve it into the several parts of which it is composed, it becomes really 
very simple. The great difficulty is that this separation is not usually 
made, and I believe that certain diplomatic difficulties have resulted from 
a very natural effort to economize time and effort, and to combine several 
questions into one. For instance, the distinction between merchantmen 
armed for defense and merchantmen armed for aggression is really, it 
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seems to me, an attempt to solve at the same time the question of the right 
to resist and the conversion of merchantmen into warships. 

The first question involved in the matter of the status of armed mer- 
chantmen is that of access to neutral ports. Now, it is well known that 
warships are not admitted to neutral ports except for a very short period, 
and are limited in the amount of coal and provisions they may receive; 
and so it becomes very important to know whether an armed merchant- 
man is to be treated as an ordinary merchant vessel and be allowed to stay 
in port as long as it chooses, and take on as much provision as it chooses, 
or as a warship, with all the restrictions imposed upon warships. 

At the outbreak of the war there were a great many German liners in 
the ports of this country, and this Government was immediately notified 
by the British Government that it would be held responsible if it allowed 
these liners, which might be converted into cruisers on the high seas, to 
leave the American ports. That question seemed a very troublesome one, 
and when we consider the difficulties we had in the Alabama case and how 
much indemnity England eventually had to pay us for the damage the 
Alabama did to our commerce, it was very natural that our Government 
should be very wary of incurring responsibility. But, really, that question 
is the simplest of them all. Every nation may make its own regulations as 
to the stay of war vessels in its ports, and, strictly speaking, it might per- 
haps define the vessels that it considered warships. Such a statement, 
however, would not pass without opposition. But a nation must not 
change its regulations in the course of war, unless the change be required 
by some very great national need. 

The next question involved is the right of neutrals to travel on armed 
merchantmen. That has been very much discussed in this country, and 
there has been a great deal of talk at random. Of course, from an inter- 
national point of view, neutrals have the right to travel on armed mer- 
chantmen. If this Government or any other Government should desire to 
prohibit its own citizens from traveling on the ships of any other country, 
it might do so, but that would not affect the international question. 

The important question is, What is the measure of protection of neutrals 
traveling on armed belligerent liners? By some authorities it is said that 
the measure of protection to be accorded to neutrals traveling on armed 
merchant vessels — liners in this case —is the same as the measure of 
protection of belligerent noncombatants. In other words, if a belligerent 
has a right to sink an enemy vessel or to do certain acts to the noncom- 
batants on board that vessel, neutrals on such vessels under the enemy’s 
flag may be subjected to the same treatment. If that is accepted, then we 
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can pass over the question of the protection of neutrals traveling on armed 
liners and settle it when we discuss the rights of noncombatants in general 
on belligerent armed liners. 

But I am not willing to let that assertion pass without objection. It 
seems to me that the rights of neutrals traveling on the armed liners of a 
belligerent are not quite the same as the rights of belligerent noncomba- 
tants. In other words, Americans traveling on British liners before the 
entry of America into the war, I think, were in a different position from the 
British citizens on that liner not engaged in the war, and the reason I 
think this is that the international communications which were main- 
tained by those liners were a right of this nation as a neutral. 

If the other belligerent — Germany in this case — wished to have re- 
course to reprisals against Great Britain, she might bring her reprisals to bear 
on the British passengers in return for alleged acts against German civilians 
or some other act which might justify reprisals, but I think she had no right 
to involve neutrals traveling on the high seas. Such travel is a neutral right, 
and it may not be brought within the scope of belligerent reprisals. 

Coming, now, to the question of the rights of noncombatants on belli- 
gerent armed vessels. This question may be divided from the historical 
point of view into two periods, the situation before the Declaration of 
Paris, when privateers existed, and the situation which has existed since 
the Declaration. In the day of privateers a different situation existed 
because the privateer was a privately-owned vessel that acted as a com- 
merce raiding warship for private gain. I do not wish to take up that 
phase of the subject, interesting as it is, because of the limit of time, but I 
wish to take up the situation after the Declaration of Paris. 

If we examine that great Declaration, we find its general purpose was 
to benefit neutrals. But Great Britain, I think we may fairly say, accepted 
the Declaration of Paris and agreed to be bound by its provisions; in other 
words, agreed to the codification of neutrality, which she had never wil- 
lingly agreed to before, because she wished formerly to keep the law liquid, 
so she might modify it, perhaps, to suit the situation. She accepted the 
Declaration in return for the doing away with privateering. The United 
States was not willing to give up the right of privateering unless the Powers 
went one step further and secured the immunity of private property at sea. 
So we see the United States did not at that time agree to abolish this right 
of private warfare. It is true that we have observed this Declaration, and 
I am willing to admit —I do not think it is generally controverted — that 
the lapse of time and general acceptance have made the Declaration of 
Paris international law. 
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But what we have to examine very carefully is what was the real mean- 
ing of this abolition of privateering. I am not taking here a technical 
attitude. I am trying to take up the questions upon which I have heard 
the bitterest altercations and not spend time on the questions which the 
defendants of the other view accept. The effect of the Declaration of Paris 
as abolishing the right of privateering has been made the basis of the con- 
tention of those outside of Germany who defend certain of the German 
views in regard to the status of armed merchantmen. 

As I said, the characteristic of the privateer is private command and 
private gain. The auxiliary fleets of the present day and armed merchant- 
men bear absolutely no analogy, and they could not, by any stretch of the 
imagination, be included among the privateers that were supposed to be 
done away with and were done away with by the Declaration of Paris. 
I do not think we need any better proof of that than the interesting case 
which occurred in 1870, during the Franco-German War, when the Prussian 
Government wished to fit out certain auxiliary vessels, and France protested 
that that was a violation of this provision of the Declaration of Paris prohib- 
iting privateering. It was the British law officers themselves who exam- 
ined the question and found that there was a difference between this fit- 
ting out of merchant vessels with officers of the Prussian Navy, and the pri- 
vateers which were covered by the first article of the Declaration of Paris. 

There are other reasons still more fundamental, I think, why mer- 
chantmen have the right to defend themselves. It is the most fundamental 
right we can think of for a man to defend his property unless somebody 
with authority comes to take it from him. A merchantman sailing the 
seas has a right to defend his property unless somebody under authority 
comes to take it from him. Certainly the enemy are not coming with 
authority to take it from him unless by international law they have been 
given that right; but to the present day that right has never been given. 

There is a further right of self-preservation, mentioned by Mr. Ander- 
son, since if the merchantmen do not defend themselves their passengers 
and crew will be put in small boats when the submarine sinks the vessel. 
This brings me to another question which I think has not been sufficiently 
considered. The international law of the sea grew up at a time when 
there was almost no passenger travel, ancl there has been no war in which 
the passenger travel has been involved in the way this war has affected it. 
If submarines had taken all the passengers off of the vessels which they 
sank, and taken them on board, they would then have been complying 
technically with international law, but subjecting the passengers to the very 
great danger, while they continued their cruise of being sunk. Such a 
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treatment is intolerable when imposed upon innocent noncombatants. I 
should like to go deeper in that question, but the time will not permit. 

In closing, I would say that this whole question of the right of defense 
of armed merchantmen goes again to the very vitals of the difference 
between the German idea and the idea of the other countries. The Ger- 
man idea has been to have a specialized force developed in fighting, and 
the other Powers want to preserve the rights, as far as possible, of civilians 
to make the necessary defense, so as to lessen the charges and the military 
burdens. 


The PrEesmDENT. The subject of “The Status of Armed Merchant- 
men” is now open for discussion from the floor. Any member of the Soci- 
ety who has any views to express upon that will be heard with appreciation. 


Mr. Maurice Leon. The first speaker who was heard to-night on this 
subject referred to the faulty reasoning of various German contentions 
which had gradually brought the German Government to the point of 
claiming the right to sink every vessel of whatsoever kind, belligerent or 
neutral; to destroy all lives, whether those of belligerent noncombatants or 
neutrals. This idea of faulty reasoning has been brought to the fore in 
many discussions, and I would say that our jails are full of people who 
have shown faulty reasoning along similar lines. 

Now, when you come right down to it — and when you go to the heart 
of it — what do you find? You find that in the case of the use of the sub- 
marine, as in the case of the use of all other war vessels employed in 
destroying belligerent commerce, there are certain risks. These risks are 
greater or lesser according to whether the vessel employed is stronger or 
weaker. A submarine is indeed a fragile vessel, but so is a torpedo boat. 
It is conceded that a surface torpedo boat might be sunk by a shell of just 
about the same size as would sink a submarine, and on that account in 
past wars the use of surface torpedo boats was seldom if ever resorted to 
against armed merchantmen. 

Here a great deal of argument is put forth in behalf of the vulner- 
ability of a vessel, truly vulnerable, somewhat more or somewhat less than 
others, but whoever heard before this war that, in order to avoid a risk 
which is necessarily inherent in warfare, acts of barbarism may be perpe- 
trated; and it comes right down to this, quite apart from any faulty rea- 
soning, that we find a navy in this war composed of men who, in order 
to avoid those risks which were ever necessarily inherent in warfare, have 
done the things which we all know about. So, I submit to you, the rea- 
soning is faulty, and it might even be called vicious, and the instinct back 
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of it is a very low and base one. It is not the instinct which was felt by 
the men who, at very great risk, enforced, for example, the blockade which 
saved this Union; it is not the instinct which has usually prevailed among 
sailors of the navies of self-respecting nations. It is a faulty reasoning and 
an instinct which must be extirpated, and fortunate it is that we are at 
last about to do our share to that end. 


The PRESIDENT. Are there any other remarks to be made on this 
subject? 

(No response.) 

The PresIDENT. If not, the meeting will stand adjourned until ten 
o’clock to-morrow morning, at this place. 

(Whereupon, at ten o’clock p.m., the meeting adjourned to meet to-mor- 
row morning at ten o’clock at the same place.) 

















SECOND SESSION 
Friday, April 27, 1917, 10 o’clock a.m. 


The CHAIRMAN (Mr. Everett P. Wheeler, a member of the Executive 
Council). The Society will please come to order. 

(On motion, duly seconded, it was unanimously ordered that a cable- 
gram be sent to President Bustamante, of the Cuban Society of Interna- 
tional Law, in reply to the cablegram of the Cuban Society received the 
day before.') 

Mr. STERLING E. Epmunps. I have a resolution which I should like 
to present to the meeting, if it is in order. 

The CHarrMAN. You may read the resolution. 

Mr. Epmunps. (Reading.) 


Whereas, the Government of the United States is now undertaking 
the raising of large armies from among our citizens; and, 

Whereas, the legal training of these of our citizens in military and 
international law is peculiarly necessary in this war, which is essen- 
tially one for the vindication of law; and, 

Whereas, the usual educational facilities of the Government of the 
United States may not be adequate to so large an added task; there- 
fore, be it 

Resolved, that the American Society of International Law offers to 
the Government of the United States the services of its members 
as instructors in such branches of law in any manner in which their 
services may be desired. 


I wish to say, in justification of this resolution that the War Depart- 
ment has called for the training, according to the announcement I saw, of 
10,000 reserve officers in camps throughout the United States; that the 
primary purposes of the Government, or the primary work the Govern- 
ment will do with respect to these men is to give them military training, 
and that by reason of the necessity of vindicating law, it seems quite an 
important task that these men should be equally trained in sound and 
correct principles of the laws of war, as well as international law. 


1 For the cablegram sent pursuant to this motion see page 41, infra. 
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The CHarRMAN. Gentlemen, the practice of the Society has been to 
refer all resolutions to the Executive Council, but, after conference with 
some of our members, it has seemed to me that it would be appropriate to 
ask unanimous consent to have this resolution put to vote at-once. The 
Chair hears no objection. The Chair will put the question upon the reso- 
lution and the preamble that have been read. All in favor of the preamble 
and resolution that have been read will say “Aye.” 

(The resolution and preamble were unanimously adopted.) 

The CHartrMaN. Is there any other business now, excepting the order 
of the day? 

The SEecrETARY. I think not, sir. 

The CHarrMAN. The next in order is a paper by Mr. Charles Cheney 
Hyde, of the Chicago Bar, Professor of International Law in Northwestern 
University, the subject being “Attacks upon Unarmed Enemy Merchant 
Vessels.” 


ATTACKS ON UNARMED ENEMY MERCHANT VESSELS 


ADDRESS BY CHARLES CHENEY HYDE, 


Of the Chicago Bar, Professor of International Law in Northwestern 
University Law School 


- May a belligerent warship lawfully attack at sight an unarmed enemy 
merchantman? It may occasion surprise that a speaker before the Ameri- 
can Society of International Law should venture to raise such an inquiry 
at such a time. The writer shares, however, what is doubtless the view of 
all here present, that a belligerent warship normally lacks that right. While 
such a vessel may lawfully attempt to gain control of or destroy all enemy 
ships not exempt from capture, the law of nations is vitally concerned with 
the processes employed. It does not sanction the needless sacrifice of life 
or property. 

It is still worth while to observe how the immunity of the merchant- 
man from attack at sight has developed, and again, what conduct, if any, 
on the part of such a vessel subjects it to treatment such as may be law- 
fully accorded a public armed ship. Finally, it is important to consider 
whether the equities of the merchantman are restricted by reason of the 
nature and limitations of the fighting craft of the enemy. 

Long before the European War, nations were agreed that unarmed 
enemy merchant vessels were in general not subject to attack at sight, 
and that if they were guilty of no improper conduct, the propriety of 
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attack or destruction was dependent upon the giving of opportunity for 
the removal of persons on board to a place of safety. Such respect for 
human life was, moreover, broadly acknowledged without discrimination 
between carriers of passengers and freight, and irrespective of the nation- 
ality of the persons involved. 

In days when privateering flourished the unarmed merchantman was 
a thing unknown. Ships of commerce did not put to sea without substan- 
tial armament. This at times sufficed to enable the possessor to offer 
prolonged resistance and positive danger to any type of vessel encountered. 
Consequently there was no reason to deal lightly with a vessel itself cap- 
able of initiating hostilities, and possibly alert to do so whenever favorable 
opportunity presented itself. Dictates of humanity could only urge 
restraint when at least, apart from other considerations, the merchantman 
ceased to be a source of danger to the naval forces of the enemy. The 
earliest instructions to American privateers, dated April 3, 1776, authorized 
the commanders by force of arms to “attack, subdue, and take all ships 
and other vessels” belonging to the inhabitants of the enemy’s country. 
There was no suggestion that any ships belonging to them should be treated 
with leniency. As doubtless the entire merchant marine of the enemy 
was armed, at least defensively, it was logical that the instructions should 
place all enemy vessels in the same category. The instructions of Presi- 
dent Madison to American privateers issued in 1812, stated that “‘ towards 
enemy vessels and their crews, you are to proceed, in exercising the rights 
of war, with all the justice and humanity which characterize the nation of 
which you are members.” No discrimination was, however, made in 
respect to any class of enemy ships, and doubtless none was thought of. 

With the abandonment of privateering and the confining of hostilities 
to public vessels specially adapted for war, the arming of merchantmen 
became increasingly infrequent because of the helplessness of such vessels 
in engagements with a warship, which was the only type of craft from 
which acts of aggression were to be anticipated. The latter, moreover, 
with its vast preponderance of offensive power and defensive strength, 
found the merchantman a negligible danger and regarded it rather as an 
object of prey. Thus the very weakness of the latter became a safeguard, 
and the unarmed merchantman gained the right to be called upon to sur- 
render before attack. 

Although useful to its own state as a carrier of articles needed for the 
prosecution of war, the enemy merchantman did not lose the right to 
demand a signal to surrender before being attacked. Respect for human- 
ity still outweighed the claims of military necessity, a fact which neither 
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the writings of publicists nor the naval codes of maritime Powers pur- 
ported to deny. 

At the present time an unarmed enemy merchant vessel, such as a 
trans-Atlantic liner of great tonnage and high speed, although designed 
and employed primarily for the transportation of passengers and mail, is 
still capable of rendering incidentally substantial military service as a car- 
rier of war material. Its speed may enable the vessel to outdistance any 
pursuer and to keep beyond the range of a signal to stop. Wireless tele- 
graphic equipment may offer means of summoning aid whenever needed. 
The instant destruction of the ship without warning may thus offer the sole 
means of preventing its escape and the delivery of contraband articles at 
their destination. The success of the voyage, despite its principal purpose, 
may serve to prolong the war by adding to the resources of the state to 
which the vessel belongs. It is not believed, however, that the indirect 
harm to be wrought in consequence of escape equals that to be anticipated 
from the deliberate disregard and destruction of the lives of the occupants 
of the ship. Claims of military necessity still fail to turn the scales of 
justice. 

The unarmed freighter, not so given over to the transportation of war 
material as to be deemed primarily an instrument of belligerent service, is 
believed to be entitled to similar treatment. A total absence of passen- 
gers does not deprive officers and crew of safeguards which are fairly due 
noncombatants. Nor does the smallness in number of the individuals 
whose lives are at stake weaken the equities of the occupants of the ship, 
unless it is bent on an essentially hostile mission. The slower speed of the 
vessel as compared with that of the passenger liner, lessens, moreover, the 
chances of its escape in case of pursuit. 

Doubtless the peculiar occupation or sinister conduct of an unarmed 
merchantman may so strengthen the equities of an enemy warship as to 
cause the claims of military necessity to outweigh every other considera- 
tion. The cases falling within this category do not, however, weaken the 
principle that the carrier is normally exempt from attack at sight, or that 
the enemy vessel which fires upon it without warning assumes the burden 
of showing that its victim has forfeited the right to exemption from such 
treatment. 

The question presents itself whether the right of exemption is forfeited 
by the attempt of the merchantman to escape capture. All will agree that 
any form of resistance by such a vessel destroys its immunity. This is 
true when, for example, an unarmed surface craft attempts to ram its 
assailant. It is also true, according to the Department of State, when an 
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armed merchantman, prior to a summons to surrender, and yet aware of 
the approach of an enemy warship, uses its armament to keep the enemy 
at a distance. 

The attempt of an unarmed merchantman of any type to escape, either 
by flight on the surface or by submerging, prior to a signal to surrender or 
to come to, and with the obvious purpose of keeping beyond the range of 
a recognized pursuer, does not authorize the latter to attack the vessel 
without warning. The situation is otherwise, however, when the vessel, 
although unarmed, is a public ship, or one engaged primarily in a public 
service connected with the prosecution of the war. 

Any belligerent vessel of any kind or type exposes itself to instant 
attack, if after a reasonable summons to surrender, it persists by any pro- 
cess, in an attempt to escape. After the receipt of such a signal or follow- 
ing the abandonment of flight, in consequence thereof, the attempt to 
summon aid by wireless telegraph or other process, is analogous to resist- 
ance and justifies the enemy in taking summary steps to cause its discon- 
tinuance. These might produce a difficult situation, in case the call for 
aid brought to the scene an armed ship endangering the safety of the 
enemy or frustrating its attempt to effect a capture. In such a situation, 
however, the Department of State appears to hold that the mere effort to 
secure assistance should not alter the obligation of the warship seeking to 
make the capture to respect the safety of the lives of those on board the 
merchantman. 

As between opposing belligerents, the employment of ruses untainted 
by perfidy, such as the use by an unarmed ship of a neutral flag in order 
to prevent the detection of its nationality, does not wholly deprive the 
user of the right to enjoy an immunity from attack at sight which it would 
otherwise possess. Thus, the mere flying of such a flag by a vessel still 
recognized by the enemy as a belligerent unarmed merchantman would 
not suffice to justify an attempt to destroy it without warning. Even if 
an opposing warship were in fact deceived by the device, and in conse- 
quence failed to avail itself of its power to make an effective summons to 
surrender, it would not be justified if again sighting the vessel in endeavor- 
ing to prevent its escape at all hazards, and to that end, if no other means 
were possible, in attacking it without warning. Inasmuch as the use of a 
false flag by an unarmed belligerent ship is commonly for the purpose of 
aiding escape by flight rather than of offering resistance, the attempt to 
deceive, whether successful or unsuccessful, is neither perfidious nor harm- 
ful to the pursuer. Detection should not, therefore, excuse attack without 
warning upon the ship resorting to such a ruse. 
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The situation is otherwise, however, where the use of the flag by an 
unarmed ship is for the purpose of alluring a hostile cruiser into waters 
where it will be subjected to attack by other vessels, or its safety endan- 
gered by unknown mines. In such a case it is believed that the vessel 
resorting to the ruse may be fairly attacked without warning upon the 
discovery of its design. 

The present war has given rise to inquiry whether the existing rules of 
maritime war with respect to attacks upon unarmed enemy merchant- 
men are applicable to the operations of submarine naval vessels. 

It will be recalled that on February 4, 1915, the German Admiralty 
announced that the waters surrounding Great Britain and Ireland, includ- 
ing the whole British Channel, were to be deemed a war zone, and that on 
and after the 18th day of February, 1915, ““every enemy merchant ship” 
found in the zone would be destroyed “without its being always possible 
to avert the dangers threatening the crews and passengers on that 
account.” Lack of time prevents discussion of our diplomatic correspon- 
dence with Germany which immediately ensued. 

On May 7, 1915, the S.S. Lusitania was torpedoed without warning by 
a German submarine off the Old Head of Kinsale, Ireland. The vessel 
sank within twenty minutes. Eleven hundred and ninety-eight men, 
women, and children were drowned, of whom one hundred and twenty-four 
were American passengers. The cargo was a general one of the ordinary 
kind, consisting in part, however, of about five thousand cases of cart- 
ridges. The ship was unarmed; it carried no masked guns or trained gun- 
ners, or special ammunition. It was not transporting troops, and it had 
violated no laws of the United States. On August 19, 1915, the British 
liner Arabic was torpedoed by a German submarine off the coast of Ireland, 
and on March 24, 1916, the French channel S.S. Sussex, while crossing from 
Folkstone to Dieppe. Both were unarmed passenger ships, attacked with- 
out warning, and on board of which American passengers were among the 
victims suffering injury or death. 

These deplorable acts, arousing deep indignation throughout the United 
States, presented the following problems: whether undersea war vessels 
could and should be subjected to the existing rules respecting attacks on 
unarmed enemy merchantmen; whether, even if the foregoing question 
were to be answered affirmatively, Germany had a valid excuse for not 
observing them by reason of alleged excesses of its enemies; and whether 
knowledge of the presence of neutral passengers on board belligerent mer- 
chantmen altered the normal obligations of the opposing submarine. 

In its first note to Germany after the destruction of the Lusitania, the 
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Department of State declared it to be a “practical impossibility” to employ 
submarines against enemy commerce “without disregarding those rules of 
fairness, reason, justice, and humanity, which all modern opinion regards 
as imperative.” Thus it was said to be practically impossible for the offi- 
cers of a submarine to visit a merchantman at sea and examine her papers 
and cargo and “‘to make a prize of her”; that if they could not put a prize 
crew on board of her, they could not sink her without leaving the several 
occupants to the mercy of the sea in small boats; and hence that mani- 
festly submarines could not be used against merchantmen “without an 
inevitable violation of many sacred principles of justice and humanity.” 
On July 21, following, the Department declared, however, that the pre- 
vious two months had indicated that it was possible and practicable to 
conduct submarine operations in substantial accord with the accepted 
practices of regulated warfare, and that the whole world had looked with 
interest and satisfaction at the demonstration of that possibility by Ger- 
man naval commanders. Finally, after the series of lamentable events, 
culminating in the torpedoing of the S.S. Sussex, the Department renewed 
the stand which it had taken at the outset, to the effect that the use of 
submarines for the destruction of enemy commerce was of necessity 
“utterly incompatible with the principles of humanity, and the sacred 
immunities of noncombatants.” Nevertheless, the United States appears 
to have demanded and expected an abandonment of the existing ‘methods 
of submarine warfare” rather than the use of undersea vessels as com- 
merce destroyers. 

If the limited means possessed by a submarine of ascertaining, by any 
process, the identity or nature or national character or movements of any 
ship encountered, necessarily involves danger of indiscriminate attack at 
sight upon public or private vessels, armed or unarmed, warships or pas- 
senger liners, it would be difficult to justify under plea of military neces- 
sity the use of such an instrument of naval warfare, unless it be 
acknowledged that a belligerent may employ any means of reducing its 
foe. Maritime states have not as yet agreed thus to subordinate the claims 
of humanity, or so to sanction wanton disregard of unoffending human 
life. It is not to be anticipated that they will tolerate the removal from 
any form of war vessel of the duty to apprise itself as to the nature and 
character of enemy ships encountered as a condition precedent to lawful 
attack upon them. 

If a submarine encounters an unarmed enemy merchantman, normally 
immune from attack at sight, and not guilty of conduct forfeiting that 
privilege, no right to attack without warning is apparent. Nor is any to 
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be derived from the difficulty which the former may anticipate in providing 
for the safety of the occupants of the latter. After giving adequate warn- 
ing, no destruction of the vessel should be attempted until its occupants 
are assured of at least a temporary place of refuge. The life-boats offer at 
best, as the Department of State has indicated, “a poor measure of safety.” 
On numerous occasions great loss of life has ensued when the occupants of 
a merchantman have, pursuant to orders, endeavored to take to the boats. 

The cases of the British ship Falaba, destroyed by a German submarine 
March 28, 1915, the Italian ship Ancona, attacked by an Austrian sub- 
marine November 7, 1915, and that of the American ship Healdton, tor- 
pedoed March 21, 1917, may be cited as instances. Recourse to the boats 
in a heavy sea must always be attended with great danger. Moreover, a 
life-boat, even if it keeps afloat, affords slight protection from exposure to 
those long obliged to depend upon it as their sole place of refuge in in- 
clement weather or on an unfrequented sea. Hence the reasonableness of 
causing passengers and crew of an unoffending merchantman to put to 
sea in open boats seems to depend upon the presence of special circum- 
stances indicative of the absence of those dangers usually attending such 
procedure. 

Mere incapacity of a naval submarine to offer a place of refuge on its 
own decks does not justify a disregard of the safety of the persons aboard 
the enemy merchantman that has surrendered or obeyed a signal to stop. 
It rather indicates a limitation of the right to destroy the ship until by some 
process the safety of its occupants has been assured. Should a small sur- 
face craft such as a torpedo-boat destroyer, or a naval vessel even more 
diminutive, fall in with an enemy passenger liner having two thousand 
persons aboard, the inability of the former to offer a place of refuge to a 
majority of those persons, or to spare an adequate prize crew, would not 
in itself be deemed to justify the demand that the occupants of the liner 
take to the boats, or otherwise jeopardize their safety, in order to permit 
the destruction of the vessel on which they were carried. The submarine 
is subject to the same duty. 

In a word, the United States is believed to have taken an impregnable 
stand in its demand that the normal obligation of a warship not to attack 
at sight an unarmed enemy merchantman is applicable to undersea ves- 
sels, and that hence the right, if any, to employ them as commerce destroy- 
ers depends upon the power and disposition of those controlling them to 
respect that obligation. 

In its official correspondence Germany did not assert that the rules of 
international law respecting the treatment due to unarmed merchantmen 
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were inaccurately enunciated by the United States, or that submarine 
vessels were incapable of observing them. It was sought to excuse the 
practices of such vessels on the ground that the conduct of Great Britain 
was in such sharp defiance of international law that Germany was obliged 
to have recourse to a ruthless procedure by way of so-called retaliation. 
It is believed that the sufficiency of this plea depended upon proof that the 
enemies of Germany were in fact subjecting German merchantmen to 
treatment similar in kind to that which British and French vessels were 
being accorded. If British submarines had been attacking without warn- 
ing German unarmed merchantmen in any zone of hostilities, a situation 
would have arisen which the United States might have had great difficulty 
in meeting. The British acts, of which Germany made complaint, were, 
however, of a widely different character. They did not contemplate the 
destruction of noncombatant human life on unoffending and unarmed 
vessels, and hence offered no adequate excuse for the commission of such 
acts by the enemy. Germany, therefore, owed a duty to every British 
subject aboard the Lusitania and on other British ships of similarly irre- 
proachable conduct, which no acts on the part of the state to which those 
vessels belonged had served to lessen. It may be observed, parenthetically, 
that the presence of neutral passengers on board the Lusitania did not 
alter the duty which Germany owed to that vessel. The obligation not to 
sink it at sight was one which was due an unarmed merchantman, irre- 
spective of the nationality of its occupants. If the Cunard Company was 
at fault in encouraging neutral passengers to embark on the ill-fated ship, 
that fault lay in the failure to warn them that German submarines might 
not be deterred from wanton disregard of the duty not to sink an enemy 
merchantman at sight, by even the lawful presence on board of neutral 
passengers. 

In a recent note from Austria-Hungary it is suggested that the neces- 
sary warning to a merchantman might be made before the departure of 
the vessel from port. This would imply that a belligerent has a right to 
free itself from every duty which the law of nations has imposed upon it 
with respect to noncombatant and unoffending human life, by giving 
notice that it will resort to every means in its power to capture or destroy 
even the unarmed merchant marine of the enemy. In response it may be 
said generally that the mere giving of notice can never justify lawlessness. 
To be more specific, however, a belligerent lacks the right to attack and 
destroy unarmed enemy merchantmen save under conditions which the 
law of nations, inspired by the dictates of humanity, has definitely estab- 
lished. It cannot modify those conditions at will. 
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It is unnecessary here to discuss the argument employed by the United 
States, before it became a belligerent, to combat the German pretensions. 
It suffices to note that the retaliatory plea was deemed inadequate and 
unresponsive to the demands of a neutral nation. 

The most significant and satisfactory aspect of our diplomatic corres- 
pondence with Germany and Austria-Hungary is believed to have been 
the admissions drawn from both as to the duty of a belligerent, at least 
under normal circumstances, towards the unarmed merchant vessels of the 
enemy. On December 29, 1915, the Austro-Hungarian Foreign Office 
informed Mr. Penfield, in connection with the Ancona case, that: 


As concerns the principle expressed in the very esteemed note that 
hostile private ships, in so far as they do not flee or offer resistance, 
may not be destroyed without the persons on board having been 
placed in safety, the Imperial and Royal Government is able substan- 
tially to assent to this view of the Washington Cabinet. 


The assurances given by Germany May 4, 1916, the withdrawal of 
which, on January 31, 1917, led to the severing of diplomatic relations by 
the United States on February 3, last, contained the following statement: 


In accordance with the general principles of visit and search and 
destruction of merchant vessels recognized by international law, such 
vessels, both within and without the area declared as naval war zone, 
shall not be sunk without warning and without saving human lives, 
unless these ships attempt to escape or offer resistance. 


Here is proof that the rights of the unarmed enemy merchantman are 
recognized by international law, and that the duty with respect to warning 
and the saving of human life is as applicable to the submarine of the oppos- 
ing belligerent as to its surface fighting craft. It is an acknowledgment 
that the United States has correctly enunciated the law. Whether it is to 
be maintained or abandoned depends upon the extent of the sacrifice 
which our country and the Powers with which it is happily in alliance are 
willing to make. The intensity of our own indignation at defiance of the 
law of nations is measured by the force we use to compel respect for it. 
For those of us who were born on this soil it is hard to believe that Amer- 
ica is less sensitive to injustice than Europe, or less inclined to fight for 
principle. Those Americans who to-day, depressed by the conduct of our 
enemy, declare that international law no longer exists, misjudge the tem- 
per of this nation and forget its past. It is unthinkable that the United 
States, however reluctant to enter the war, will regard peace a blessing, 
until it has exhausted, if need be, its whole strength, to gain assurance 
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from Germany of the principle that it is entitled to live its life as an in- 
dependent state when and as long as it respects the law of nations, and 
no longer. 


The CHARMAN. The subject of the paper that has now been read is 
open for discussion from the floor. Ten minutes is the limitation of time. 
The Chair does not see anyone rising to speak. If Mr. Scott will kindly 
take the chair, I will be glad to say a few words on the subject. 


(Mr. Scott thereupon took the Chair.) 


Mr. WHEELER. In the very extraordinary circumstances in which this 
nation is placed, we need to recur to first principles, and to the history of 
this law respecting which we have had such an enlightening statement. 

In that book, which is the most common in all our households, the 
Bible, in the prophets of the Old Testament, in some accounts, by allusion, 
at least, in the New, and in historic books and songs, may be found detailed 
accounts of the way in which wars were waged two thousand years ago and 
more. Those accounts might, with a little change of atmosphere and 
name, be reproduced in the story of the invasions of Belgium and Northern 
France and Serbia and Armenia, and in the conduct upon the seas of the 
German submarines, of which you had a statement this morning. Ever 
since there came to be any mutual discussion and conference by nations, 
in what we have come to call international congresses and conferences to 
form the body of international law, there has been an endeavor by the 
different nations to mitigate the ferocity of warfare. It is the fundamen- 
tal principle of our Society, and we have adopted that from frequent state- 
ments of our greatest tribunal, the Supreme Court of the United States, 
that these mutual agreements among nations have become a body of 
law that is binding upon them, and will be, on all appropriate occasions, 
enforced by the courts. One of these laws is that which has been stated 
by our friend from Chicago, Mr. Hyde; that is to say, that it shall not be 
lawful to sink an unarmed merchantman, even of a belligerent, without 
warning and without putting her passengers and crew in a place of safety. 

Now, it is fundamental that if a grant of power is given, conditional 
upon the exercise of certain acts, the power is inoperative unless those acts 
are performed. If I deliver a deed to become effective upon the perform- 
ance of certain conditions by the grantee, that deed is inoperative until he 
performs those conditions. For the grantee to come forward and say, “I 
cannot perform those conditions; give me the deed; if you do not give it 
to me, I will take it and enter forcibly into the possession of the land,” 
why, such a procedure is precisely analogous to the conduct of the German 
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Government in this submarine warfare, and it would not be tolerated in 
any court in the civilized world. Therefore, the excuse that has been so 
frequently brought forward in the diplomatic correspondence, that it is 
impracticable for the submarines to comply with the law, is simply a state- 
ment, though not so intended by the persons who made it, that they ought 
not to commit the acts, the performance of which acts was conditional 
upon compliance with certain preliminary activities which they say they 
cannot perform. Probably they cannot. It is obvious that a submarine 
cannot, itself, save the crew and the passengers. It is obvious that it can- 
not carry persons enough on board to put a prize crew on board the cap- 
tured vessel, in accordance with the old practice, and send that vessel in 
for condemnation. Therefore, it seems to me, it is a necessary conclu- 
sion — and we ought constantly to dwell upon that — that they have no 
right to do the act which they are claiming to do. 

My next proposition is this, that the United States of America more 
than fifty years ago, deliberately, and without any serious dissent, took the 
ground that killing a person in violation of the laws of war was murder, 
and that a commission from a belligerent was no justification. It is not 
necessary for me to do more than allude to the atrocities which were prac- 
ticed by Captain Wirz, who was himself a German-Swiss. The absence 
of restraint in war seems to be in this blood. It wasin him. It has always 
been to me a great satisfaction that these crimes, which caused so much 
natural and just indignation in the North, were not committed by one of 
our people; but they were committed by this German-Swiss, who was in 
command at Andersonville, and who did have a commission from the Con- 
federate Government. He was captured, and he was put on trial in this 
city, before an absolutely learned and impartial court. He had the assist- 
ance of very able counsel, his trial lasted about two months, and after 
hearing all that could be said, the court decided that his killing, as it was 
proved he had killed a number of prisoners at Andersonville, in violation of 
the laws of war, was murder, and he was executed most justly, as I think. 

It seems to me that in the extraordinary conditions which have arisen 
in the last two years and a half, it is the part of mercy, in reference to the 
future, for us very seriously to consider that we should take the ground 
that the action, for instance, of Otto Steinbrink, who, it has just come to 
light, was the captain who commanded the submarine that sank the Lusi- 
tania, by first firing at her and then, when he found she did not sink, firing 
again, was murder. It seems to me clearly that it was. I should, for my 
part — and I have taken the liberty of suggesting that to the authorities 
— say that it is right and just that an indictment should be found against 
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him, and after the war, if he can be seized, he should be put on trial. 
As a lawyer, I am convinced that under the laws of this country, it would 
be the duty of a jury, if these facts be proved, to find him guilty. I can- 
not think that in the contingency which may occur — that there may be 
other wars — there will be any more mercy shown, unless there shall be 
some condign punishment for the crimes committed in this. 

That, gentlemen, is the point I desire to make, because I want to 
emphasize that it is not for retribution that such acts of justice are under- 
taken by a government. Retribution, in a proper sense, is in the hands of 
the Almighty. The object of human punishment, as I see it, is to prevent, 
as far as we can, the commission of such offenses in the future. Cer- 
tainly human justice is very inadequate if, when crimes are flagrantly 
committed, without excuse and without justification, some attempt, at 
least, is not made to punish offenders as a warning to future evildoers. 


(Mr. Wheeler thereupon resumed the Chair.) 


The CHarrman. If there is no further discussion upon the subject of 
Mr. Hyde’s paper, we will take up the next branch of our program this 
morning, ‘“‘Some Economic Aspects of International Organization,” and on 
that subject we will have the pleasure of hearing from Mr. Lester H. Wool- 
sey. That is a great name in international law, and it is always a pleasure 


to hear from a Woolsey on international law. 


SOME ECONOMIC CONSIDERATIONS OF INTERNA- 
TIONAL ORGANIZATION 


ApprREss BY LESTER H. WoOotsEy, 
Solicitor for the Department of State 


On account of my connection with the Department of State, it is appro- 
priate that I should have assigned to me a colorless topic relating to the 
economics of international relations, for in discussing this subject, I shall not 
be expected to throw any light, even if I could, upon the intricacies of the 
relations of the United States with the belligerent Powers during the last 
thirty months. I had intended to study in some detail the effects of the 
present war upon the economic relations of states, particularly the effects 
of the blockade measures of the opposing belligerents. But, owing to the 
pressure of my duties in the State Department, particularly during the 
last few months, in the course of which the United States was steadily pro- 
gressing to the state of war declared on April 6th, I have been unable to 
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make the studies I had planned, and on that account I fear that anything 
I shall have to present will be trite and commonplace. That being so, I 
shall be brief and confine myself to the merest suggestions. 

We shall listen to learned discussions of the organization of the nations 
of the globe with the general object of working out a system of interna- 
tional government which should have for its chief purpose the mainte- 
nance of the peace of the world. Plans for the division of such organization 
into legislative, executive, and judicial branches will be fully set forth. 
My purpose is merely to emphasize the importance of considering, in con- 
nection with any such international government, the material facts relating 
to the geographical conditions, the characteristics of the peoples, and the 
resources and industries of the various nations. 

As to geographical relations of the nations, it is scarcely necessary to 
point out that a few nations are entirely land-locked, that others are 
almost surrounded by adjacent states, that others have no winter seaports, 
and that others are wholly or largely surrounded by seas. There is every 
gradation of geographical position. Depending to some extent upon this 
condition, some nations have acquired sea-power, while others have lost con- 
trol of the seas or have never aspired to sea power. For example, Great 
Britain has gained control of the seas against Spain, Holland, and other 
countries, and is at this moment fighting for supremacy on the ocean 
against the submarines of her enemies, which have made untold ravages 
on her merchant marine as well as the merchant marines of neutral 
countries and on the total food supplies of the world. Switzerland, 
Servia, Bolivia, and Paraguay, of course, have no front upon the sea, 
and so have no navy to speak of, notwithstanding the report that our 
Government, during the Pan-American Exposition, invited Switzerland 
to take part in the naval ceremonials in commemoration of the opening 
of the Panama Canal. 

Again, the differences in the geographical positions of States inevitably 
have their effect on international law. It is difficult to formulate rules of 
international law for nations so differently situated, or when formulated 
to apply those rules so as to work out justice and equity in the relations of 
states. Perhaps no better illustration of this can be found in the present 
war than the application to Germany of the old established rule of block- 
ade of coastal ports. The nations had agreed that a belligerent could only 
blockade the coasts and ports of his enemy. There were no stronger pro- 
ponents of this rule than some of the naval Powers engaged in the pres- 
ent struggle. Yet it is obvious that the rule could not be equitably applied 
to the United Kingdom, surrounded by the seas, and to Germany, 
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bounded by several adjacent neutral countries through which commerce 
could filter regardless of a blockade of her small seacoast. To 
meet such situations the doctrine of continuous voyages has been ad- 
vanced and enforced. It may be queried whether a principle of inter- 
national organization any more than a rule of international law which 
does not take into account differences of geographical position will stand 
the stress of bitter controversy engendered by the inequalities of the opera- 
tion of such a principle. 

While it is an axiom that all independent sovereign states are equal 
before the law of nations, it is equally true that there are very great differ- 
ences between the states in respect to wealth, power, and influence. Great 
Britain and Turkey may be equal before the Hague Tribunal, but commer- 
cially, in time of peace or as efficient belligerents in the present war, the 
two nations are hardly comparable. The development of the two peoples, 
of their governmental systems and their national resources, has been strik- 
ingly different. These are merely illustrations of the great difference in the 
degree of civilization which has been attained by the peoples of the globe. 
There are, to speak in barometric terms, areas of “high pressure’”’ civiliza- 
tion interspersed over the globe with areas of “low pressure” civilization. 
As has been pointed out by Ellsworth Huntington, there are at the 
present time five “high” areas, one corresponding roughly to the United 
States north of Mason and Dixon’s line, another to the British Isles and 
Central Europe, a part of Italy and the Baltic coasts, the third to Japan, 
the fourth to New Zealand and Southeast Australia, and the fifth to the 
southern extremity of South America. It has been suggested that these 
areas correspond to peculiar climatic conditions — conditions which may be 
described as a rapid succession of moderately high and low temperatures 
between about 30° and 70° F. It is thought that such temperature changes 
stimulate the mental and physical activity of people and.have great effect 
upon their position in the scale of civilization; and that, therefore, no 
countries with warm, equable climates, with but very slight successive 
changes in temperature, can attain the same power and influence in the 
progress of civilization as countries situated in harsher climates. Thus, 
other things being equal, it is possible to conclude (though perhaps from 
insufficient data) that certain countries, for example, those bordering on 
the torrid zone, will always rank in the lowest class of nations, and as 
such will be subject to the dominating influence of their stronger neigh- 
bors. If this theory is correct, it opens the way for the formulation of an 
international organization which will give due consideration to certain na- 
tions unfavorably situated as to climatic conditions. 
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In the present age of rapid transit and facility of communication, it is 
impossible for a nation to live unto itself alone. Transportation and com- 
munication have not only forced upon nations personal contact between 
their respective peoples, but have made nations dependent upon each other 
for supplies. To such an extent has this interdependence grown that it 
would be difficult for any nation long to survive if it were cut off from com- 
munication with other countries. On this account the application of the 
principles of blockade and contraband in the present day is a stronger 
means of bringing an enemy to terms than it was two centuries ago and a 
more efficient weapon than the greatest armies in the field. Indeed, the com- 
mercial isolation of an offensive state has been advocated as a substitute 
for war. The effect of such isolation was brought home to the United States 
by the embargo acts which were passed in the early part of the last cen- 
tury. In these circumstances it would seem important in any international 
organization to consider, aside from the disposition of the naval forces 
of the organization, the fundamental trade relations of the various 
countries of the globe. The importance of this matter cannot, perhaps, be 
overstated. In the last century the expansion of commerce was at the bot- 
tom of almost every great international controversy that had taken place. 
Even the avarice for territory was largely founded on the theory of greater 
wealth through increased trade. Whatever political alliances have been 
made; whatever treaties have been negotiated; whatever trade agreements 
have been concluded; whatever tariff and customs schedules have been set 
up, have been short-lived unless they have taken into consideration the 
great currents of international trade that are flowing from one country to 
another. Nations may endeavor to divert these currents, or to stem their 
tide by artificial customs barriers, trade agreements, economic alliances, 
etc., but in the end these are swept aside by the mere pressure of national 
interdependence. My idea is that no solid foundation of international 
organization in the field of politics can hope for success unless the funda- 
mental elements of trade are taken into account. A paper organization 
will not accomplish the purpose in view. The fact, for example, that 
the great bulk of sulphur comes from Spain and Italy, nitrate from 
Chile, potash from Germany, tin and nickel from the British Colo- 
nies, platinum from Russia, phosphate rock from the United States and 
North Africa, cotton from the United States, rubber from South America 
and Africa, emery from Greece, wolfram from Portugal, not to mention 
the great sources of the food supplies of the world, should be taken into 
consideration. International codperation for the supply of these and 
other essential materials should form a feature of any proposed interna- 
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tional government; otherwise the organization may fall because of contro- 
versies arising out of the selfish use or control of one or more commodities 
over which one nation has practically a monopoly. An equitable arrange- 
ment for freedom of international trade, at least in respect to monopo- 
listic commodities, would at one stroke not only allay many international 
suspicions and ambitions, but destroy the source of most international 
disputes and conflicts. 


THE CHAIRMAN. Before I call for speakers, I may complete what we 
already have well begun, by reading to you the telegram that has been sent 
to the Cuban Society of International Law at Havana: 

American Society at eleventh annual meeting gratefully acknowl- 
edges and fully reciprocates heartiest greetings and best wishes to 
Cuban Society of International Law, and rejoices that the two repub- 
lics are allied in defense, as the two International Law Societies 
thereof are united in the study and development of a law of nations, 
based wholly upon enlightened principles of justice. . 

(Signed) Elihu Root, President. 


The subject of the paper of Mr. Woolsey, “Some Economic Aspects of 
International Organization,” is open for discussion. 


Professor PH1L1p MARSHALL BRown. Mr. Chairman, I would like to ask 
the privilege of saying a word on the subject. It has loomed very big in 
my mind in recent months, particularly since the meeting of the represen- 
tatives of the Allies in Paris. The announced intention of the Entente 
Allies to engage in a form of economic warfare against Germany at the end 
of this war ought to arouse, it seems to me, feelings of grave alarm in the 
minds of all true lovers of world peace; and Mr. Woolsey’s paper seems to 
be most suggestive in this connection. He has certainly drawn our atten- 
tion to what seems to be a fundamental principle: that nations must codper- 
ate economically or you cannot have the basis of harmony and good 
neighborhood. It seems to me we are wasting our time in discussing some 
of the basic fundamental principles of international law, such as of sover- 
eignty and equality and independence, and that we would do well to cen- 
ter our attention on other basic principles of international law which have 
loomed very big in this war: first, the right of men to group together in 
independent nationalities, according to their own preferences; second, the 
right of men to govern themselves on a democratic basis; and third, free- 
dom of trade. 

I have just been reading Mr. Weyl’s most interesting book on Ameri- 
ca’s World Policy. He there demonstrates in a most interesting manner 
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the danger of friction between nations over such questions as trade mo- 
nopolies, and particularly in reference to commerce. I am aware person- 
ally that the logic of this argument goes very far, and in a very radical 
sense. There are many of us perhaps who have been protectionists, but 
it seems to me we must in an open-minded way recognize that the 
peace and harmony of the nations cannot be facilitated by trade 
warfare, but a great deal of ill will and a great deal of distrust between 
nations have been aroused by this basic question of trade and com- 
merce. I Tecognize also that no nation wishes to expose itself to the 
danger — to what seems to be a real danger — at the close of a war like 
this, of “dumping” and of having its markets exposed to the products of 
cheap labor. It may be that nations will have, for some time, to resort 
to measures of self-defense in the way of tariff barriers; but still it seems 
to me that the implication of this argument is very clear, — that nations 
are bound to come to agreements sooner or later on the question of freedom 
of trade. Perhaps a happier expression would be the regulation of the 
freedom of trade. But that means ultimately an understanding regarding 
the basic question of production and distribution. 

You may say that that is socialism. It may be, but that can have no 
terrors to anyone if the argument itself is sound. May we not hope, and 
may we not look forward to what Mr. Woolsey has suggested, the time 
when there will be such codperation between the nations that they will 
come to an understanding on this very basic question as to raw products, 
their production and their distribution ? 

I cannot emphasize too strongly, in my own mind, the immense impor- 
tance of this phase of our international relations. How can we expect to 
lay the basis of durable peace, if we cannot agree on such fundamental 
questions as the necessities of life? 

THe CHAIRMAN. The subject is still open for discussion. 


Admiral Cotpy M. Cuester.- Mr. Chairman, I would like to say 
a word on that question. As Mr. Brown knows, I was engaged at one time 
in carrying on a war against Germany for two years, under the distin- 
guished president of this society, and I feel very keenly that we are sug- 
gesting an organization for the future that does not conform to Mr. 
Blaine’s idea of reciprocity. Reciprocity between all nations is the only 
way we can carry on our trade. Our trade is dependent upon our own 
resources; and the States of our Union were indeed bound together by the 
first act of war that was ever declared in this country, to assist each other 
in supporting their trade as well as their sovereignty, and it behooves us, I 
think, not to start any plans for forming an alliance between any people in 
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the world against any other people which may interfere with reciprocity 
between nations, and so hurt us in the end. We have as much interest at 
stake as any other nation, and it is necessary for us to be guided by the 
fundamental principles of our Constitution, which says that our trade is 
the means which gives us our security and happiness. It is through our 
trade that we shall be able to progress in the future, and I look with abhor- 
rence on any idea that we shall form leagues to prevent our trading with 
any other nation in the world. 


Mr. CHARLES NOBLE GREGORY. I want to express the belief that trade 
does not benefit one side only and injure the other; that, on the other hand, 
all trade conducted by persons of ordinary intelligence and self-interest bene- 
fits both parties, and that, therefore, limitations upon trade are to be avoided 
unless the gravest and most overwhelming reasons are shown for such limita- 
tions. I want to say further that I am unable to recall any war, except pos- 
sibly against some inferior and semibarbarous or barbarous country, which 
was occasioned by rivalries in trade. I would recall the further fact, which I 
think we must admit is the great example of liberalism in trade, that the 
great nation which has kept open ports is in the midst of the present great 
war, and that a policy of absolute liberalism as to foreign trade has not 
saved Great Britain from every reproach aimed at her by those opposed to 
her, upon that very subject, and from all the horrors of the present war. 
Therefore, I am not at all convinced that this matter of trade rivalry is the 
secret of modern war, or that a policy of freedom of trade will enable any 
nation to avoid it; and the striking, and to my mind, overwhelming, argu- 
ment is that the one nation which has adopted on a great scale and pur- 
sued for over half a century the policy of substantial free trade, has not 
avoided the present war. 


Mr. Denys P. Myers. Mr. Woolsey mentioned the areas of low 
pressure throughout the world. It seems to me that a word more might 
be said on those areas. Economic organization has two aspects. It is 
both economic and political, and in the past the politics of it have invari- 
ably centered around those areas of low pressure. We have a situation 
like this: the areas of high pressure — take the United States for instance 
—invent an automobile which requires rubber for its tires. Now, it so 
happens that the rubber grows in areas of low pressure, and the native 
down there wears the fig leaf and gets his meal by catching bananas in his 
mouth as they fall off the tree, or something almost as simple, and he 
knows nothing about the discipline that comes from the life that we ordi- 
narily live based upon rendering service for money, which we can turn 
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into food and clothing and housing and all of the things that make up our 
civilized lives. The problem in the past has been to get those raw mate- 
rials from the areas of low pressure, which are demanded in the areas of 
high pressure, and to get them under proper conditions. Around that 
problem there has been a great deal of what is called “international poli- 
tics.” The struggle for Morocco is an example, and the opening up of 
Africa was really based upon that desire. As Senator Root was saying last 
night, the principle of autocracy is one of control. We might say that the 
principle of democracy is one of administration rather than of control, but 
in the past there has been a great deal of the principle of autocracy in 
international politics. We have not been satisfied with getting our rubber 
from a single concern in Africa or South America; we wanted to control it. 
That has been natural from the point of view of autocratic international 
politics. Democratically, there is little reason for caring who owns the 
district where the thing is produced, providing we can get it. That is a 
problem which is going to arise in the future. It must be solved, because 
we are going to demand those products, and I believe that it can be solved, 
if it is clearly recognized that the problem is one of not who owns the ter- 
ritory, but of what use is made of it. As I see it, one of the reasons for the 
successful solution of that lies in the fact that the winners of the present 
war are going to be those countries that are democratically organized, and 
their interest will not be merely to paint a particular territory their color 
on the map, but to use it for the benefit of all; for, fundamentally, of 
course, democracy is the use of everything for the benefit of all. 


Professor GEORGE G. Witson. The matter which Mr. Woolsey was 
bringing out, the economic aspects of international organization, must 
necessarily bear a very important relationship to the conduct of the United 
States in immediately ensuing years. Formerly, we could rely upon our 
isolation for such a degree of freedom of conduct as we might see fit. At 
the present time, however, having become the leading exporting nation of 
the world, and at the period before the war the third importing nation 
in the world, what we do, and what our attitude in regard to these matters 
may be, is not a subject of indifference to the rest of the world. We fur- 
ther have the véry great good fortune to live in a territory ideally situated, 
as defined in the paper of Mr. Woolsey, in the temperate zone, extending 
from one ocean to another, and touching pretty nearly all parts of the 
world in its range, so that when it is noon here in Washington, it is one 
o’clock the following morning in Manila, and with such a range, from east 
to west and north to south, we get products which enable us to supply a 
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large part of the world, and lead in wheat, silver, coal, and iron, and so 
forth, the general doctrine being that the country that controls the coal 
and iron controls a very large factor of the world’s work. Therefore, we 
must begin to regard these things as a basis for an actual constructive pro- 
gram in international relationship. We cannot neglect our economic 
relationship, as Mr. Woolsey has very well pointed out. 

Added to that fact, we have a coast line, if we run into the three-mile 
limit, of about 45,000 miles that has some of the very best ports of the 
world. There is something to protect. Therefore, if the navy is the first 
line of defense, and we propose to protect ourselves, we must be adequately 
prepared. 

Further than that, we have a standard of living which, according to a 
recent Japanese estimate, would allow about a billion more population in 
the world before it became uncomfortable. This same Japanese statisti- 
cian, apparently estimating with impartiality, said that, according to the 
German standard of living, the world would accommodate about five bil- 
lion more of population; according to the Japanese standard of living, it 
would accommodate something like twenty-two billion more. Now, the 
standards of living determine somewhat the attitude of one people towards 
another, and if we propose to maintain the American standards of living, 
on American territory, it is time the United States began to consider by 
what means these shall be maintained. 


The CHaArRMAN. Is there anyone else who has anything to offer on 
this important subject? 


Professor PuHitip MARSHALL Brown. I just wanted to say a further 
word in regard to the remarks of my friend Mr. Gregory. I think I am 
in substantial accord with him in believing that the economic factor has 
not been absolutely the determining factor in all of the wars, or most of 
the wars. I think we are in great danger of laying too much stress on the 
influence of the economic factor in history and politics and morals, even. 
If I were going to criticize the book I referred to, by Mr. Weyl, he lays 
too much stress on the economic factor. And yet we must not ignore the 
fact that this economic factor looms very large with certain nations, 
notably Germany. Those of us who have been reading Rohrbach’s book, 
and particularly Friedrich Neumann’s book on Middle Europe, must 
realize that the necessity of self-sufficiency, from the economic point of 
view, looms very large in the minds at least of the Germans. 

Furthermore, I think we ought to be prepared to recognize that you can 
strangle a country economically, as well as conquer it by force of arms. 
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Serbia has been in just such a situation. Someone has wittily remarked, 
referring to the chief export of Serbia, which, you will recall, is pork, that 
the most effective way for Austria to bring pressure to bear on Serbia was 
to mobilize its veterinarians, and that has happened. When Austria has 
wished to put great pressure on Serbia, she has found something the mat- 
ter with Serbian pigs. Serbia has been bound to try to reach out and 
attain a certain measure of economic freedom, and you will remember 
that the nations of Europe in 1912 and 1913, when they felt compelled to 
deny Serbia the fruits of victory, the possession of a port on the Adriatic, — 
Durazzo, — felt compelled, however, to recognize the right of Serbia to 
what they called freedom of commercial access to the sea, thereby putting 
their stamp of approval upon this great basic principle of the necessity of 
freedom of trade or intercourse, or of regulating it. 

Furthermore, if you will consider the situation of Hungary or Poland, I 
think you will appreciate that it will be very hard to bring about an inde- 
pendence of Hungary or Poland that does not have in it a recognition of 
their right to a certain amount of freedom of trade with the rest of the 
world; that any denial of those rights, either in the case of Hungary or 
Poland or Serbia, must constitute a certain menace to the independence 
of those nations, and therefore to their peace and the peace of the rest of 
the world. 


Mr. WALTER S. PENFIELD. Mr. Chairman, I had not expected to say 
anything when I came here this morning, but after hearing the remarks of 
Mr. Gregory and Mr. Brown, I think I would like to say a few words. I 
understood Mr. Gregory to say that he felt that wars were not brought 
about so much by economic rivalry, and he pointed to the fact of freedom 
of trade in Great Britain. I believe that there is a cause for wars in eco- 
nomic strife, but that it is not in regard to the protection of home trade, 
which Mr. Gregory would seem to intimate, but rather in regard to the 
development of foreign trade — the friction that exists between two coun- 
tries which seek to develop business in a certain foreign country. 

I am going to give you a concrete illustration, because, as a practicing 
lawyer, I am not bound to maintain any of my knowledge of our diplo- 
macy, except such as any good American should maintain, for the sake of 
his government. It is a well known fact that the Germans for a number of 
years have been trying to develop a large export business to Haiti, and it 
is a well known fact that the naturalized Syrian-Americans went to Haiti 
and developed a large American business. We have been exporting 
down there about five million dollars worth of goods a year, all handled 
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by the Syrian-Americans, who naturally bought all the goods in this 
country. At the time when I was first brought into the matter, there 
were a German, and, I believe, a French bank, in Port-au-Prince. The 
Syrian not only sold his goods from New York through his commission 
merchants, to Syrian wholesale establishments in Port-au-Prince, but there 
the goods were resold to retail Syrian merchants, and, in turn, sold to ped- 
dlers, who peddled the island, and came into the competition of the Ger- 
mans. That led the Haitian Government in 1904 to pass a law excluding 
the Syrians from Haiti, because, as they said, of the economic effect on 
their people; and when the United States protested against this exclusion 
law, the Haitian Minister here, Mr. Leger, a very clever diplomat, pointed 
out that we had a Chinese exclusion law, and that we excluded Chinese 
for the same reason, namely, because of the economic effect on our people. 

Who can say to what extent the German Government was back of that 
exclusion law that was passed by the Haitian Government, because, if the 
German Government could keep the Syrians out of Haiti, it could kill at 
least five million dollars’ worth of business a year from New York to Haiti. 
It is a well-known fact that the German bankers in Central America and 
Haiti, in cities especially where there are no American bankers, are per- 
fectly willing to and do show the invoices and drafts of American mer- 
chants to the German merchants located in that city, so that the German 
merchant knows everything that the American merchant is doing, and is 
enabled to outbid him the next time that there is an opportunity to sell 
goods. 

Now, what is the result of that little commercial friction that may 
exist between two dry goods companies of two nationalities in a third 
foreign country? It next affects the banks, and the first thing you know, 
these banks, perhaps to get railroad or mining concessions for their nation- 
als, begin to promote revolutions and to finance governments. In the case 
of Haiti it is well known that the German Government was financing 
revolutions down there, and it is well known that one of the objects of the 
German Government was to get a naval concession at Mole St. Nicholas, 
and once they got a naval station there, it would endanger our enforcement 
of the Monroe Doctrine. If we had not gone in there and made a treaty 
with Haiti for ten years, whereby we police the island and put them 
on a sound financial basis, the chances are that Germany would be there 
to-day, and she would have a naval base, and our Monroe Doctrine would 
be in danger. If she were there to-day or if she had started to go in there, 
I firmly believe the United States would have made a strong diplomatic 
protest, especially if Germany had established a naval base there under a 
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concession from the Haitian Government, after the breaking out of the war 
in Europe in 1914. But perhaps Germany would have refused to give up 
her naval base in the Mole St. Nicholas, and that might possibly have 
resulted in war between the United States and Germany at that time. 

I am speaking merely of possibilities, and especially of the possibility of 
the breaking out of war between the United States and Germany as the 
result of the German banker showing the invoices of American merchants 
to the German merchants. In other words, I do believe that commercial 
rivalry on a small scale between two foreign countries in a third foreign 
country may be the foundation upon which is built the steps that lead 
gradually to an international war, and anybody who is familiar with the 
history of some of the countries to the south of us, such as Mr. Brown, I 
believe will agree that there are possibilities there. Do you, Mr. Brown? 


Professor Brown. Yes; I do. 


Mr. PENFIELD. There are possibilities, and I am giving you a con- 
crete case which I think may interest you. I thank you. 


The CHarrman. Is there any further discussion? 


Mr. JAmMes Brown Scott. Mr. Chairman, following the good exam- 


* ple that you have set in venturing to address the meeting, I should like to 


make a few remarks upon this subject. It may well be that we give too 
much consideration to the mere matter of trade, and yet at the same time, 
we live by trade, and we think, and must necessarily think, and spend a 
very large portion indeed of our time, in thinking of those things which are 
to us as life itself, because they maintain life. 

It may be true, as Mr. Gregory has stated, that a nation, in declaring 
war, will not ordinarily allege a desire for the trade markets of the world, 
or may not enumerate among the causes of war, commercial expansion; but 
it does not follow from this, that the hope of commercial expansion is not 
present, and that the desire to improve or increase trade has not been a 
very controlling motive in the war which has been declared. We know from 
history that the colonies in America were a source of war; we know that 
Europe trembled on the brink of a war in the Moroccan dispute, largely a 
matter of commerce, and we are perhaps justified in believing that, if the 
nations had not come together and agreed upon the opening up of Africa, 
the tragedies in America, caused more or less, as I believe, by commercial 
motives, would have been enacted, on even a larger scale in darkest Africa. 

It is not for me, standing here, or, indeed, for any of us at present, 
to attempt to pierce below the surface and to lay bare the causes of the 
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present European War. If we try to do that, we naturally take sides, and 
our purpose here is not to criticize, but to elucidate. Nevertheless, it will 
perhaps be fair to suggest, Mr. Chairman, that there were very strong and 
controlling commercial reasons which suggested a certain form of foreign 
policy, without a careful understanding of which this great drama which 
is being enacted before our very eyes may appear to be a hopeless riddle. 

I should like to call your attention, Mr. Chairman, to the fact, without 
dwelling upon it or entering into its intricacies, that for years past Ger- 
many has been interested in Asia Minor; has been interested in securing a 
right of way not merely from Kiel to Berlin and from Berlin through Vienna 
to the Baltic territories and across into Asia, but specifically a right of 
way through that portion of the world to the Persian Gulf by means of 
a Bagdad railroad. Such a road would have, indeed, strategic advantages, 
for it would separate England into two parts, driving a wedge, as it were, 
between Egypt, on the one hand, and India, on the other; but at the same 
time it would secure economic advantages to a nation which feels the need 
of commercial expansion, and which arrived, as has often been said, too 
late at the banquet of the nations. 

What could be more attractive to a highly imaginative nature, and 
one to whom the past, particularly the classic past, is supposed to make an 
appeal, than by means of concessions and German intellect and efficiency 
to open up what we are led to believe was the cradle of the world, and the 
garden of Asia? In this very region, empires had their origin and industry 
and commerce were carried on dazzling us of to-day who are accustomed to 
large vistas and large horizons. How it must have appealed to the imagi- 
nation of this emperor and his advisors, that by means of efficiency this 
vast region, now a desert, might be uncovered and again, as in the early 
days of civilization, made to blossom as the rose, and become the center of 
German activity, from which Germany was excluded in the world at large, 
because before its arrival the most attractive and richest portions of the 
world had already been appropriated. 

Before we make up our minds as to the causes of this war, we 
must think very carefully of the Eastern situation, and of the immense 
economic advantages that would accrue to that nation which should acquire 
a right of way through that region, and which, by reason of its past, is jus- 
tified in believing it might be developed into a great and glorious future. 

But, leaving aside matters of that kind, I should like to come a little 
nearer home and ask your attention, sir, for a very brief moment, upon our 
own efforts in this matter. The Union of the States during the Revolution- 
ary War was brought about and maintained by pressure from without. 


A 
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After this pressure had been removed by successful war, and the inde- 
pendence of these States had become a fact, the need was felt of some 
understanding upon matters economic, and it is common knowledge to all 
of us present that the Confederation failed because the States were unwill- 
ing to adopt under the Confederacy an economic policy which would secure 
revenue for the government which had been established, and which would 
have allowed the free and untrammeled interchange of commodities. Trade 
was at the bottom — indeed, sir, trade is the foundation — of the present 
Constitution of the United States, of this more perfect Union, under which 
we live and prosper, because the convention which met in Annapolis in 
1786 in order to secure some amendments to the Articles of Confederation, 
was called, not for sovereign purposes, not to safeguard the independence 
of the States, but for the express purpose of reaching an agreement upon 
the economic life of the peoples of these States, in order that the evils of 
the past might be corrected, and a policy, life-giving and prosperity-giving 
to the peoples, might be adopted. In the first instance it was the States 
interested in the Chesapeake and the Delaware that met there, and having 
come to the conclusion by their delegates that it was impossible to cure 
the evils, which were obvious to all, by amendments of the articles pro- 
posed by a few of the States, they urged the Congress of the Confederation 
to call a convention to meet in 1787 in Philadelphia, in order to modify the 
Constitution, so that it might safeguard the needs of the people of the 
States. In that constitutional convention it was not merely the question 
of sovereignty that was discussed; it was not merely the question of equal- 
ity that was safeguarded. In addition, the economic relations of these 
States were considered, and an agreement reached which brought us 
together and has kept us together, notwithstanding politicians on both 
sides of Mason and Dixon’s line. 

Mr. Chairman, let me call your attention to one great crisis in that 
convention, the crisis concerning slavery. Slavery was an economic mat- 
ter. Our Southern friends thought it was a necessity to have cheap labor, 
and the cheapest labor they could have was unrequited toil, the labor of 
the blacks. North Carolina, South Carolina, and Georgia made adherence 
to the more perfect union dependent upon the safeguarding of their eco- 
nomic rights in the matter of human slavery, and I refer particularly to this 
in order to reinforce the views of Professor Brown. If we must have eco- 
nomic relations, if they are to be considered — and we cannot have coép- 
eration without them — we must see to it that these relations are just and 
fair in themselves; that they are regulated and controlled. This Union, 
which was brought about by the agreement upon this economic question, 
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almost went to pieces upon the rock of that agreement, because it was 
neither fair, it was neither just, it was neither economic; and by means of 
a Civil War of four years’ duration, the economic mistakes and the eco- 
nomic fallacy, not to speak of the disregard of human rights, were wiped 
away in blood and the economic relations of the States put upon a proper 
basis. 

But, Mr. Chairman, let me, finally, call your attention to another fact 
which does not concern human rights so much as the question of slavery. 
I think it will be clear to any casual reader of Madison’s notes on the pro- 
ceedings in the Federal Convention that the States whose delegates were 
preoccupied with the great empire which was to grow up to the west of us 
insisted that there should be no repetition of the injustice and inadequacy 
of the Confederation; that a State shut in by other States should not be 
deprived of its right to import commodities, or of its right to export com- 
modities; that because of the geographical situation of one State it would 
not have to pay toll to the geography of another State for imports entering 
or exports leaving that community; that things hereafter going to New 
York should not pay toll in Newport or in Connecticut. Therefore, the 
express provision was adopted that no State in this more perfect Union 
should lay taxes or tolls upon commodities passing from one State to an- 
other, and that no State should lay a toll upon commodities leaving the 
territory of the Union or impose an import tax of any kind, unless such a 
tax should be necessary for the support of the port or the enforcement of 
its regulations. 

Therefore, I think Professor Brown and Mr. Woolsey have the solid sup- 
port of the experience of the people of the United States for their conten- 
tion that any form of international organization in the future must see to it 
that the foundation and under pinning are correct, that there must be 
an agreement, either upon freedom of economic intercourse or for the safe- 
guarding of economic interests; that the regulations for all must be 
devised for all, and if conceived in the interest of one, must be modified in 
such a way as to administer to the interests of all. 

Without an understanding and a regulation of the economic intercourse 
of the world I believe federation is impossible, even if it were desirable; 
and codperation, which seems to be the solution, is not to be dreamed of, 


Mr. BERNARD C. STEINER. Mr. Chairman, and gentlemen. I have been 
emboldened by what has just been said by Mr. Scott, to refer to a few 
more instances in America’s history, much less important than those to 
which he has just called our attention, but yet which seem to me as cor- 
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roborative of the position which he has taken, and, following the old maxim 
of Diodorus Siculus that history is philosophy teaching by example, they 
may give us a few more examples of the truth of the statement which is 
before us. 

The first settlement on the Chesapeake Bay, above the present boun- 
dary of the State of Virginia, was a fur-trading post, established by William 
Claiborne, on Kent Island. When Lord Baltimore was granted the 
province of Maryland, Claiborne refused to attorn to him, and the first 
naval battle anywhere in the neighborhood of this state was in the Poco- 
moke River, in 1637. 

We should not forget that it was only within a few years thereafter that 
one of the chief reasons why the New England Confederation kept together 
for a time the Colonies of Massachusetts, Plymouth, Connecticut and New 
Haven, was that the fur traders were endangered by the fur traders of New 
Netherlands, and we know that during the whole century that followed, 
the fact that the French wanted furs was a very decided and constant 
cause of friction between the English settlers along the Atlantic seaboard 
and the French settlers along the St. Lawrence River. 

After the United States became a nation, largely through economic 
reasons, as has been called to our attention so well by Professor Scott, the 
first great annexation of territory to the United States, that of Louisiana, 
came about in very large measure because, without a commercial access to 
the sea, the people of the Mississippi Valley were so distressed for economic 
reasons that there was grave danger either that they would disunite them- 
selves from our country, or that they would drag us into a war with Spain. 
We demanded a right of commercial deposit in New Orleans, and when 
Napoleon obtained possession of Louisiana, our administration sent word 
to our representatives in Paris, if it were possible in any way, to buy New 
Orleans, in order that this economic danger, this constant friction, this 
state of affairs which might lead to war, might come to an end. 

It was only less than a decade after the annexation of Louisiana that 
we went to war with England, and the war cry was a very brief one of five 
words, ‘‘Free trade and sailors’ rights.” We meant by “free trade,” Mr. 
Chairman, not what has been meant by England, but exactly what has 
been referred to by another speaker, the right of foreign trade, and the 
right to send out ships to other countries, without restrictions made out- 
side of our boundaries and outside of the boundaries of the country with 
which we wished to carry on that trade. 

The finale of one of the most dramatic scenes in the history of the last 
fifty years was when the danger of war between England and Germany, into 
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which war we might have been drawn, over the friction concerning trade 
in Samoa, was averted, and a condominium for a time was established, be- 
cause of the great hurricane which drove the ships upon the beach there, near 
the place where Robert Louis Stevenson lived so long, and where he died. 

These things occurred to me as I was sitting here, and they seemed to 
me to be illustrative of the conditions which bring about war. 


Mr. Scott. You might further illustrate by showing the things that 
caused the present war. 


Mr. STEINER. Those things we were discussing in general, but these 
other things seem to me tc show that there has been: that constant im- 
pending danger, from the time of the first settlement of the United 
States, down to the present day. 


Mr. CHartes S. Branp. I only want to say a few words. We 
seem to be getting from this discussion the idea that this war is an eco- 
nomic one, at least, that its main basis is economic. I do not believe so. 
I believe it is essentially a dynastic war, such as almost all wars were 
until the early part of the nineteenth century. We have had any number 
of causes for war with England, but by peaceable means war was averted. 
England and France had a near clash, but because of their higher civili- 
zation and the lack of dynastic influences, there was no war. The Franco- 
Prussian War was dynastic. So was the Schleswig-Holstein War and the 
Austrian war. The development of Germany commercially and economi- 
cally was not due to these wars. 

Belgium is one-fifth the size of the State of New York. Twenty 
Belgiums could be carved out of the State of Texas, and yet the imports 
and exports of that little country, were, I think it was in 1910, over 
one-half of those of the United States and larger than those of either 
Russia or Italy. Territory was not necessary. Her people had the genius 
to develop the commercial possibilities of the country. 

Bismarck and the great German statesmen and philosophers had _ this 
example of Belgium before them, and the example of Holland also. 
They knew that their claim for a place in the sun for Germany was a 
false one. These men were imbued with the idea that their people were 
endowed with the kultur which could make Germany a second Roman 
Empire, and that the other countries of the world would have to be 
made tributary to this kultur. (Killtur is a more appropriate word it 
seems to me.) 

The idea I want to express is that this war is not an economic one. 


The markets of the world were open to Germany. She had the right, 
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and made use of it, to compete in British territory under the auspices 
of British fair and free trade, and if it had not been for the dynastic 
aspirations of Kaiser Wilhelm, his son, the Junkers and the military 
caste, there would be no war to-day and Germany would be sailing on- 
ward in that brilliant career which so rapidly advanced her from a low 
state of prosperity. 

The CHarrMaNn. If there is no other speaker, we will adjourn until this 
afternoon at half-past two o’clock, in this place, when we will take up the 
subject of International Organization, Legislative and Judicial. 

(Whereupon, at 12.30 o’clock P. M., a recess was taken until 2.30 o’clock 
p. M. of the same day at the same place.) 











THIRD SESSION 


Friday, April 27, 1917, at 2.30 o’clock P.M. 


(Mr. James Brown Scort, Recording Secretary, called the meeting to 
order.) 


The CHAIRMAN. Gentlemen, we are faced with many problems — the 
problems of the past, which are yet with us and from which we are trying 
to extricate ourselves; and we are faced by the needs of the future, which 
we all hope and pray may be a happier one. We live in a world composed 
of sovereign, equal, and independent states; we know that they must codp- 
erate, but we have not yet hit upon a method of codperation which has 
met with the approval of the nations, because calculated to meet their 
needs. Therefore, we are, as it were, like children in the night, groping 
for the light. 

There is one difference between the problems of the past and the prob- 
lems of the future: we have survived the one; we cannot escape the other. 
And the problems of the future, unlike the problems of the past, will always 
be with us and before us, until we have met and solved them. We live ina 
society of nations which is as yet hardly conscious of its existence. How 
can it be made conscious of its rights, of its duties? We live in an ungov- 
erned world, and we know that the lack of government spells anarchy. How 
can we correct this? How can we bring it to pass that we shall live one 
day in a governed world, in which the principles which control the actions 
of nations shall be similar to, if not identical with, those which control the 
actions of men and women? How can the actions of nations be based 
upon principles of justice? What form of organization is necessary, and 
what form of federation, or of codperation, can we hope to call into being, if 
not for the commonwealth of mankind, for the common weal of mankind? 

The balance of the program of the Society is devoted to the considera- 
tion of questions of this kind, and it is my very great pleasure to introduce 
to you, as the first speaker of the afternoon, Professor Raleigh C. Minor, 
professor of International Law in the University of Virginia, who will dis- 
cuss the place which a legislature should occupy in a scheme of interna- 
tional organization. 
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Professor RALEIGH C. Minor. Members of the Society: I have not 
attempted in this paper at all to consider any legislative powers that might 
be vested or conferred upon the legislative body of the international organi- 
zation. I have imagined, as the program also seems to indicate, that we 
should first consider the question of the organization of such a body, before 
we come to consider the powers that should be conferred upon it — the 
legislative powers; and therefore, this paper has been entirely devoted to 
a consideration of the organization of an international legislative body. 


INTERNATIONAL ORGANIZATION: 
CONSTITUTION OF A LEGISLATIVE BODY 


ADDRESS BY RALEIGH C. MINor, 
Professor of International Law in the University of Virginia 


Such international legislation as has been attempted in the past has 
been accomplished through conferences or congresses wherein each nation 
present has been entitled to an equal voice, and every measure passed has 
been subject to the veto of any state taking part therein. Except as to 
trivial matters, the principle of majority rule has never been recognized. 
The sense of national sovereignty and independence has been too strong 
to admit of imposing an important restriction upon any state without its 
full and free assent. It has followed, therefore, as it always must under 
such conditions, that these conferences have been able to pass but few 
important or complex measures. Nor will they be able to accomplish more 
in the future unless the right of national veto of international legislation 
be qualified, or substituted by some form of majority rule binding upon 
all, — in other words, unless the international conference, as at present 
recognized, be converted into a true legislative body. 

I shall assume, therefore, for the purposes of this discussion at least, 
that the nations are willing to surrender their sovereignty and independ- 
ence to an extent necessary to allow the proper action of a majority in 
some form to bind each individually, provided their safety and necessary 
independence be sufficiently safeguarded. How, then, may an interna- 
tional legislative body be organized so as to permit measures to be passed 


by a majority vote, and yet preserve the essential safety and independence 
of each component state? 


In the intercourse of nations the two predominant principles are: first, 
the equality that exists between them in respect of sovereignty and dig- 
nity; and second, the inequality that exists between them in respect of 
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actual influence in human affairs, arising from differences of population, 
wealth, commerce, military strength, and the development of the arts and 
sciences. A great nation, like Russia or France, might willingly recognize 
in theory the equality of a small one, like Montenegro, in point of sov- 
ereignty and dignity, and yet be very unwilling to recognize it as an equal 
in point of influence in international affairs. Provision, therefore, must be 
made in the organization of our legislative body to prevent the possibility 
that a majority of small states may override the will of a minority of the 
more influential nations. Nor would the small states, jealous of their 
equality in sovereignty and independence, ever consent to enter an organi- 
zation which would be definitely controlled by a preponderating minority 
composed of the influential states or great Powers. 

Were each nation given an equal vote in the legislative body by virtue 
of equal sovereignty, we could not expect the great Powers to consent to 
be bound by a majority vote, which might suffice to override their com- 
bined will, reducing them in importance to the level of small states. On 
the other hand, were each nation given a voice in proportion to population 
or wealth or commerce, the great Powers would easily predominate in the 
international council over the combined votes of the smaller states, which 
might justly believe that such a plan would commit the lamb to the wolf. 

But is it not practicable so to combine these two antagonistic princi- 
ples in the organization of our international conference as to overcome 
this difficulty? If each of these predominant influences in international 
affairs were given a veto upon the action of the other, so that no measure 
could be enacted into law without the assent of both, might not the nations 
then see their way to entrust to the conference true legislative functions? 
This might be accomplished by organizing the conference into two cham- 
bers or houses, a majority vote in each being necessary to enact legislation, 
— the one representing equal sovereignty, in which the component states 
of the league would, like the States of our own Union, have an equal voice, 
regardless of the actual influence of each; the other in which the compo- 
nent states would each possess a voice commensurate with its influence in 
international affairs, as measured by its population, wealth, or commerce. 
While such an organization would present certain advantages, it involves 
too many complex problems to be discussed in a paper of the present scope. 
I shall content myself with presenting to your consideration a simpler plan, 
though based upon the same essential principles. 

Taking the international conference as it exists to-day, the same results 
substantially might be secured should the nations agree that every meas- 
ure presented to that body, in order to become a law binding upon all, 
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must pass the conference twice by majorities based respectively upon the 
two principles already mentioned: that is, passed first by a majority of all 
the states, each state casting an equal vote, and then passed a second time 
by a majority of the states, represented this time not equally according to 
sovereignty, but unequally according to influence, as measured by popu- 
lation or wealth or commerce or some other quality. The first passage 
would insure that no measure be adopted without the consent of the major- 
ity of all the states, while the second passage would insure that it be not 
adopted without the consent of a majority of the more influential states. 
Should the measure pass both times, it would have the assent both of a 
majority of all and of a majority of the great Powers, and would ordinarily 
become a law binding upon all. 

But two important questions would remain to be considered. The 
first is, what guarantee can be offered to the states (or perhaps a single 
state), voting in the minority upon both passages of a measure, that the 
reserved rights of sovereignty and independence may not be invaded by 
measures so passed? The second is, what form should the representation 
of the states in the conference assume when based on their respective 
influence in international affairs? Should they be represented according 
to their several populations, wealth, commerce, strength or their develop- 
ment of the arts and sciences, or a combination of some or all of these? 

First, as to the guarantee that may be afforded to a minority of states, 
upon the passage of any measure, that their reserved rights shall not be 
infringed thereby. It would, of course, be impracticable to allow to each 
nation an absolute veto power upon any and every measure proposed to 
the legislative body. That would be to destroy its legislative character 
and to reduce it once more to the inefficient condition of the present inter- 
national conference, from which we are seeking to escape. But this is not 
to say that in no event ought a single nation or a minority group of nations 
to exercise the right of veto. If, in the judgment of any nation, the legis- 
lative body is exceeding the powers granted to it, or is dealing with matters 
not confided to its guardianship, so that the sovereignty, independence, or 
safety of the nation is deemed to be threatened, it would seem that such 
nation ought to have the power, under reasonable conditions of notice and 
time, to veto the measure, in which event it would not become a law 
merely by virtue of its passage by the prescribed dual majority of the 
conference. 

This situation at once suggests the question whether such a veto ought 
to put an absolute stop to the passage of the proposed law, or whether a 
right should be vested in the conference to override the veto by a large 
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majority of the conference, — say three-fourths of the votes taken in each 
of the two ways above indicated. While it would seem reasonable to per- 
mit one or more states thus to veto and hold up a measure which in their 
judgments would, if passed, constitute a usurpation of legislative author- 
ity and an infringement of the reserved sovereign rights of the nations 
comprising the league, yet, on the other hand, it would appear equally as 
reasonable to provide that if so large a majority as three-fourths of the 
component nations of the league, measured both by numbers and by influ- 
ence, should take the opposite view, their interpretation of the funda- 
mental agreement on which the league would be based is more likely to be 
correct than that of, at most, one-fourth of the component states, especially 
in view of the fact that the three-fourths must be presumed to have as 
great an interest in preserving inviolate their reserved rights of sovereignty 
and independence as would the dissenters. Thus, while the veto power of 
one or more states would constitute a valuable check upon the reckless or 
oppressive action of bare majorities in the conference, there would be 
established a countercheck upon the reckless or oppressive exercise of the 
veto by one or a few states through the right of the conference to over- 
come such a veto by the action of /arge majorities. Of course, reasonable 
limits should be imposed with respect to the time within which a state 
might invoke its veto power, and it should be required to give reasonable 
notice of its intentions in that regard. 

To illustrate the operation of the plan here suggested, let us suppose a 
measure introduced in the international conference by a representative of 
one of the component nations. In order to become a law, it must first 
have received a majority of the votes of the conference, each state casting 
an equal vote, regardless of size, population, or influence. Passed by such 
a majority, it must then have received a majority of the votes of the con- 
ference, each state casting a vote proportioned to its influence, as meas- 
ured by some gauge yet to be determined, such as population, wealth, 
resources or commerce. If no objection were raised to the measure on 
what we may call “constitutional” grounds, that is, because it exceeds the 
legislative powers conferred upon the conference by the basic agreement of 
the league, the passage of the measure as above indicated would suffice to 
make it a law. But if any state were to raise “constitutional” objections 
to the passage of the measure by either majority, it might, within a rea- 
sonable time after the final passage (say, within thirty days) give notice 
that it is considering the veto of the measure. In the absence of such 
notice, the measure would become a law after thirty days, unless a later 
date were fixed for its operation. If notice of an intent to veto has been 
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duly given and within a further reasonable time (say, one year from the 
final passage) no veto is forthcoming, the measure would become a law. 
If within the year the act is vetoed by one or more states, it would fail to 
become a law, but might be taken up by the conference for reconsidera- 
tion. If the measure should then receive a large (say, a three-fourths) 
majority of the votes of the states, voting first equally, and then in pro- 
portion to influence, it would become a law, notwithstanding the veto. 
Should it fail to receive the required majority upon either vote in the con- 
ference, it would not become a law. 

The next question is a difficult and complex one. If, in order to trans- 
form the present international conference into a true legislative body, it 
be found necessary to provide that each measure presented to it shall pass 
by two distinct majorities, one consisting of the states voting equally, the 
other of the states voting unequally in proportion to the influence of each 
in world affairs, we are confronted with the question, what should be the 
measure of that influence? Should it be found in the population, the 
wealth, resources, military strength, commerce, or the state of civilization 
and of the arts and sciences, pertaining to each state, or in a combination 
of some or all of these? 

Reflection, I think, will show that the populations of the several states 
(with certain qualifications presently to be noted) furnish upon the whole 
the best measure of the world influence of each state, for all the others 
‘suggested are in general dependent upon, or bear a close relation to, popu- 
lation, — potentially, at least, if not actually. This proposition would be 
almost as evident as a demonstration of Euclid, could we suppose the 
populations of all the nations of the world to be homogeneous. Upon the 
theoretical assumption that the population of every state is composed of 
homogeneous material, — made up of persons of like character, abilities, 
education, ideals and standards of civilization, — it would be manifest 
that the number of such persons in each state would go very far to deter- 
mine its wealth, commerce, military strength and all the other elements 
constituting its importance in international affairs. Its population would 
be the permanent and essential measure of its influence, the other qualities 
mere incidents. Practically and actually, however, conditions are quite 
different from that theoretical status of homogeneity of populations above 
assumed. Almost all of the great nations of the world, as well as some of 
the smaller, claim the allegiance of enormous masses of backward peoples, 
whose united forces of ignorance, superstition, and weakness add propor- 
tionately little to the general world influence of the states to which they 
belong. Any estimate of the comparative values of European and back- 
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ward peoples must be more or less arbitrary, differing indeed with the 
various degrees of backwardness. The value of the Hindoo or the China- 
man would be decidedly greater than that of the Negro of Africa, and yet 
they must all be classed as backward peoples for the political purposes of 
this discussion. 

In view of the fact that in the larger aspect the progressive races are 
white, while the backward races are colored, it would seem that a reason- 
able solution of the problem might be found by classifying the populations 
of all the nations composing the league into white and colored (or mixed), 
and by assuming that, for the purpose of determining the international 
influence of each state, the white inhabitants shall each be counted as 
equivalent, on the average, to (say) three colored persons. For example, 
the population of the British Empire amounted, in 1913, to about 396,000- 
ooo, of whom about four-fifths were Hindoos, Australasians, or Negroes, 
and perhaps 63,000,000 were Anglo-Saxons or Europeans. Surely the 
63,000,000 of Europeans ought to be counted as of greater value to the 
Empire, man for man, than the 333,000,000 of backward peoples. While 
the latter increase materially the power, prestige, wealth, commerce, and 
general influence of the empire, the increase is far from what it would be 
if those people were Anglo-Saxons. 

Assuming tentatively that the ratio above suggested, of one person of 
the white or progressive races, to three of the colored or backward races, 
is a just ratio, the vote of the British Empire in the international confer- 
ence, so far as that vote would be based not on equality of sovereignty, but 
on influence in international affairs, would be measured, not in accordance 
with its total population of 396,000,000 souls, but in accordance with what 
we may call its “representative population,” estimated by adding to the 
total number of white persons within its limits one-third of all other per- 
sons. Thus, to the 63,000,000 of Anglo-Saxons in the British Empire 
there would be added not 333,000,000, but one-third of that number, or 
111,000,000, aggregating 174,000,000, which would constitute that empire’s 
“representative population.” 

But to this general rule there would be two exceptions that must prob- 
ably be recognized. The first of these exceptions is the Japanese Empire. 
Japan is one of the great Powers; her citizens have shown themselves as 
alert and progressive as Europeans or Americans. She ought to be ad- 
mitted into the international council on the same basis as if her population 
were of the white race. The second exception is the Chinese Republic, with 
its wholly colored population of 420,000,000. Even if only one-third of 
this immense number were taken as constituting its “representative popu- 
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lation,” this would amount to 140,000,000, — not far below that of the 
British Empire, about the same as that of Russia, and more than twice as 
great as that of France, or that of Japan, or Germany. It is inconceivable 
that the great Powers of the world would permit to China a voice in the 
international council greater than their own. Her vast size, population, and 
resources, taken in connection with the backwardness of her civilization 
and commerce, would constitute her an exception to almost any rule of 
representation in the international conference that might be suggested. 
The probability is that she must be treated as ina class alone, and ad- 
mitted to the league upon special conditions as to the representation and 
influence to which she shall be entitled. 

These two exceptions noted, the general rule above suggested for deter- 
mining the “representative population” of each State could be followed 
without much difficulty. 

Using in all the following cases the figures of 1913, the year preceding 
the European War, the British Empire, as has been shown, would have a 
“representative population” of 174,000,000. 

The French Republic possessed within all its territories a population of 
some 92,000,000 persons, of whom about 40,000,000 were white, and 52- 
000,000 colored, one-third of whom, or 18,000,000, would be added to the 
40,000,000 whites, to constitute its “representative population,” which 
would aggregate about 58,000,000. 

The population of Russia totaled 160,000,000 persons, of whom per- 
haps 30,000,000 would be colored, so that her “‘representative population ”’ 
would approximate 140,000,000. 

Treating the Japanese for the purposes of this discussion as a “white” 
race, her “representative population” would coincide with her total popu- 
lation, and would amount to 54,000,000. If Korea, with 15,000,000 of 
colored population, be added, the “representative population” of the Japa- 
nese Empire would reach 59,000,000. 

Italy within all her territories possessed a population of 32,000,000 
white, and 6,000,000 colored, so that her “representative population” 
would be 34,000,000. 

The population of Germany in Europe was 65,000,000, while that of 
her African possessions was 15,000,000. Hence, her “representative popu- 
lation”? would approximate 70,000,000. 

Austria-Hungary possessed a total population of about 50,000,000 per- 
sons, all of whom practically were white, so that the total numbers and the 
“representative”? numbers would coincide. 

The United States possessed a population of some 84,000,000 white 
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and 20,000,000 colored (including amongst the colored the American 
Negroes and natives of the Philippine Islands and Hawaii). Their “rep- 
resentative population,” therefore, would approximate 91,000,000. 

The Netherlands possessed a white population of about 7,000,000, and 
a colored population in the colonies of some 34,000,000, making the “‘rep- 
resentative population” about 18,000,000. 

Portugal’s white population was about 6,000,000, with a colored popu- 
lation of some 9,000,000. Her “representative”? numbers would thus 
reach about 9,000,000. 

Belgium’s white population amounted to 7,000,000, while the colored 
population of her colonies appears to have been some 15,000,000, so that 
her ‘“‘representative population” would reach about 12,000,000. 

None of the other European nations has any colored population worthy 
of mention, so that we may assume the “representative populations” of all 
of them to coincide with their totals. Among these Spain should be noted, 
with a population of 20,000,000. 

Passing to the states in America other than the United States, we are 
once more confronted to no small extent with the problem of colored or 
mixed races. In Haiti and San Domingo the people are’ practically all 
Negroes. In Mexico, Brazil, Chile, Peru, and other of these countries, 
large portions of the populations are Indian or of mixed race. Statistics 
are not at hand to show what proportions of these populations are respec- 
tively white and colored or mixed, so that their “representative popula- 
tions’’ cannot be here given, even if time permitted. 

Having ascertained the “representative population” of each member of 
the league, and thus ascertained its relative influence in international 
affairs, it would only remain to fix upon a ratio of representation in pro- 
portion to that of population. For purposes of illustration, let us assume 
a ratio of one vote for each 4,000,000 of “representative population”’ or 
fraction thereof. Referring to the “representative populations” of the 
several states already estimated, the British Empire, upon the second 
passage of any measure in the international conference, would then be 
entitled to 44 votes; Russia to 35 votes; France to 15 votes; Austria-Hun- 
gary to 13; Italy to 9; Germany to 18; the Japanese Empire to 15; the 
United States to 23; the Netherlands to 5; Portugal to 3; Belgium to 3; 
Spain to 5; and China (an exception to all rules) to such votes as might 
be agreed upon. 

To summarize briefly the suggestions here made: 
The conference or congress of the international organization would be 
empowered to enact legislation of certain specified kinds and upon certain 
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specified subjects, so that the legislation shall be binding upon the nations 
that are members of the organization, with certain limitations and quali- 
fications as follows: 

1. A measure, before it becomes a law, must pass the conference 
twice by a majority of the votes thereof as hereafter described; 

2. At the first passage each constituent state, regardless of population, 
size, or importance, shall be entitled to an equal voice with every other state; 

3. At the second passage each state shall have a vote proportionate 
to its “representative,”’ not its total, population, which is to be estimated 
(except in the case of Japan and China) by adding to the number of its 
white population a certain proportion (say, one-third) of its colored or 
mixed population; 

4. Japan should be treated as if the Japanese were of white race; 
China, according to special agreement; 

5. A measure, when passed twice by the conference as above de- 
scribed, unless vetoed by one of the constituent states within a prescribed 
period, shall become a law binding upon all members of the organization; 

6. Any constituent state shall have the right, within the period pre- 
scribed, to veto the measure upon the ground that it exceeds the legislative 
powers conferred upon the conference, or otherwise violates the funda- 
mental agreement upon which the organization is based; 

7. In the event of such veto, the measure shall not become a law 
unless the veto be overcome by a designated large majority (say, three- 
fourths) of the conference upon two votes taken as already indicated. 


The CHarrMAN. We shall next have the pleasure of listening to a 
continuation of the discussion of international organization —a paper 
upon the nature of the proposed judicial department of the organized 
society of nations. Dr. Charles G. Fenwick, Associate Professor of Poli- 
tical Science in Bryn Mawr College, has been good enough to prepare this 
paper, and we shall now have the pleasure of listening to it. 


INTERNATIONAL ORGANIZATION — JUDICIAL 


ADDRESS BY CHARLES G. FENWICK, 


Associate Professor of Political Science in Bryn Mawr College 


In approaching the study of the problem of an international court of 
justice, it is vital that we should not detach ourselves from the facts of 
international life. We cannot take refuge in abstract meditation and 
speculate upon the ideal judicial organization of an ideal international 














65 


community. It will not do to propose a court, however nicely its jurisdic- 
tion and membership be adjusted in theory, unless there is strong ante- 
cedent probability that the nations will find in it the instrument which 
responds to their needs. The problem is one of practical statesmanship. 

Moreover, the establishment of an international court is not a purely 
technical problem presenting strictly judicial difficulties. Rather it extends 
its ramifications into the whole field of international organization; it is 
intimately linked up with other international institutions and cannot be 
properly considered apart from them. As in the case of national courts, 
there can be no judicial procedure until the parties have first come into 
court, there can be no satisfactory award unless there be a definite law 
applicable to the case, and there can be no authoritative decision except on 
the knowledge that behind the award of the court stands the organized 
force of the community pledged to support it. The jurisdiction of the 
international court will, therefore, be largely dependent upon the existence 
of an international legislature, and its authority will be greater or less 
according to the character of the international executive which supports 
its decrees. 

Bearing in mind these two principles, we may proceed to consider the 
practical difficulties that are met with in the attempt to establish an inter- 
national court and the extent to which progress has thus far been made in 
overcoming them. 

First among the difficulties is the question of determining the juris- 
diction of the court. Assuming that it is desirable as a general principle 
to submit the disputes between nations to an international tribunal, to 
what extent is it feasible to do so? Here we are immediately confronted 
with a group of disputes which it has generally been held are not suscep- 
tible of decision by judicial processes. It is common to divide the disputes 
between nations into two classes, legal or justiciable disputes, and political 
or non-justiciable disputes, the former being regarded as properly within 
the jurisdiction of an international court, the latter not so. The distinc- 
tion may be seen in Article I of the series of arbitration treaties entered 
into by the United States in 1908. It is agreed in these treaties to submit 
to arbitration “differences which may arise of a legal nature or relating 
to the interpretation of treaties,” with an exception, however, even within 
this field of disputes affecting “the vital interests, the independence, or 
the honor of the two contracting states.” The distinction is brought out 
more clearly in the series of treaties negotiated by President Taft in 1o11. 
Here the phrase “differences . . . of a legal nature” is replaced by “dif- 
ferences . . . which are justiciable in their nature,” and these are defined 
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to be differences ‘“‘susceptible of decision by the application of the prin- 
ciples of law or equity.” We may say, then, that legal disputes are those 
to which fairly definite principles of law may be applied, whereas political 
disputes are those for the settlement of which no principles of law have 
yet been developed. 

What is the peculiar nature of these political disputes that puts them 
beyond the law? They are said to relate to “matters of policy,” and if 
we may attempt to define that vague phrase it might be held to include 
whatever relates to the safety of the state both in respect to security 
against attack from without and vital well-being from within. The Mon- 
roe Doctrine is said to be a matter of policy, because it is an expression of 
the fear of the United States lest the extension of European control over 
this continent deprive this country of the security resulting from its geo- 
graphic isolation, and possibly force it to become a partner in one or other 
of the alliances of Europe. The exclusion of certain aliens from immigra- 
tion is said to be a matter of policy, because it is felt that their presence 
within the state would tend to subvert the peace and order of the com- 
munity. Now the fact of placing such questions as these in a class apart 
does not indicate that they may never be brought within the scope of 
arbitration, but merely that international law has not yet developed suffi- 
ciently definite rules in regard to them to make the judicial settlement of 
them possible. It would seem quite ridiculous if the jurisdiction of 
national courts were to be made dependent upon the character of the dis- 
pute and if private parties were at liberty to refuse to submit to the court 
questions involving, as they thought, their “honor and vital interests.” 
While we may not feel that our judicial institutions have at all times 
rendered decisions above criticism, we are nevertheless fully convinced that 
the honor and vital interests of individuals are on the whole entirely safe in 
the hands of the court, and that there is nothing inherent in either of those 
issues which makes it impossible to bring them under the control of the law. 

We see, then, the dependence of an international court of justice upon 
the existence of an international legislature. If international law is to 
remain in the future as indefinite on many points as it has been in the 
past, then there is little hope of extending the jurisdiction of the inter- 
national court over the many cases now excluded from it. Nothing less 
than the enactment of positive rules of law will succeed in establishing the 
international court in a position of authority over the states in those cases 
where recourse to a court of justice is most needed. 

I regret that Professor Minor, in outlining the organization of the in- 
ternational legislature so carefully for us, felt that he had not the time to 
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go into the powers to be conferred upon that body, and to outline the law 
which it may possibly develop. Perhaps, in the discussion afterward, he 
may throw some light upon that. 

In illustration of the need of such positive rules, there is at the present 
time no fixed law with respect to international property rights, and while it 
would be highly undesirable that the status quo in respect to present prop- 
erty rights be made permanent, yet it is clear that until some agreement in 
the matter of international ownership is reached, disputes between states 
upon this fundamental question must continue. Again, there is no law 
regulating the development by other nations of those states whose natural 
resources are out of all proportion to their means of utilizing them; there 
is no law regulating the grant by one nation of concessions to another 
nation or nations in the form of exclusive privileges of industry or trade. 
More important still is the absence of a law by which an injunction might 
be obtained against threatened aggression, and a law providing for the 
punishment of an assault when committed. 

It is in this last instance that the need of an international executive is 
seen which shall give protection to life and liberty among the nations and 
make unnecessary the formation of alliance and counter-alliance and the 
elaborate armaments for self-defense. Failing the protection of an inter- 
national executive, the nations must continue to withhold from arbitration 
an important group of cases which involve the measures, proximate and 
remote, taken by them to secure themselves against attack. On the other 
hand, there is little doubt but that the existence of an international execu- 
tive guaranteeing the safety of every nation against aggression would 
automatically enlarge the jurisdiction of the court, while the creation of a 
definite law to fill the gaps at present existing would likewise enlarge the 
jurisdiction of the court and at the same time effect a corresponding reduc- 
tion in the number of disputes arising in international life. While the Con- 
stitution of the United States represents doubtless a closer union than is 
at present attainable-or desirable between the nations, it is nevertheless 
interesting to observe how a definite federal law governing the relations 
of the component States soon showed its effects in the smaller number of 
disputes between them as compared with conditions under the less definite 
law of the Articles of Confederation. 

Thus far we have been concerned with the jurisdiction of the inter- 
national court, and have sought to make clear both its present limitations 
and its possible enlargement in the future. We are now brought to a con- 
sideration of the composition of the court. Two questions here present 
themselves: one regarding the advantages of permanent as against tem- 
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porary judges, the other regarding the proper method of selecting the 
judges of a permanent court, if that form of tribunal be found desirable. 
Both questions are still subject to partisan dispute, and it cannot be said 
that a wholly satisfactory conclusion is yet in sight. 

Arbitration has been the method hitherto resorted to for the peaceable 
settlement of international disputes. Now an arbitral tribunal, it would 
seem, is by its very nature a temporary tribunal. It is composed of judges 
freely chosen by the contending parties to decide the particular question 
before the court, — judges who therefore enjoy, in half at least, the confi- 
dence of the disputants, and who, having rendered their decision, pass out 
of existence as a judicial body. The chief weakness of such a tribunal is, 
of course, the fact that upon the umpire chosen by the bi-partisan repre- 
sentatives of the disputants falls the real burden of the decision. More- 
over, considerable delay must accompany the selection of the members of 
the court. At the First Hague Conference an effort was made to facilitate 
arbitration by providing a permanent list of judges from which individual 
names might be selected for a particular dispute. This list goes by the 
somewhat misleading name of the Hague Permanent Court of Arbitration. 
At the Second Hague Conference a distinct improvement was introduced 
in the form of a provision that of the two judges chosen by the parties from 
the permanent list not more than one should be selected from among those 
appointed to the court by the state so choosing, thus insuring a majority 
of three neutrals out of a court of five members. Now it cannot be denied 
that the court thus provided offers decided advantages over the arbitral 
tribunals previously constituted. The permanent list fairly represents the 
highest judicial talent available for the purpose, the selection of the neu- 
tral judges is greatly simplified, and while there is no continuity in the 
decisions of the various temporary tribunals, there is nevertheless a natural 
tendency for subsequent courts to be influenced by prior decisions where 
they are in point. The decisions thus far rendered by the court have been 
reprinted in convenient form by the Carnegie Endowment for International 
Peace, and while they have been criticized on some points by experts, the 
ordinary reader will be impressed with the record. 

In spite of the impulse given to arbitration by the establishment of the 
Hague Permanent Court, it was felt by the American delegation at the 
Second Hague Conference that a further step might be advantageously 
taken in creating facilities for the peaceful settlement of international dis- 
putes. A new court was therefore proposed of a truly permanent char- 
acter, to be composed of professional judges who should hold regular ses- 
sions each year and be at all times prepared to exercise their functions. 
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The result was the adoption of the draft of a Judicial Arbitration Court, 
more popularly known as the Court of Arbitral Justice, which, however, 
failed of adoption as an actual international institution owing to the in- 
ability of the Powers to agree upon the manner of its composition. 

This court, it is held, would possess several distinct advantages over 
the temporary arbitration tribunals previously resorted to. In the first 
place, the judges of the court would be in regular session at certain periods 
of the year, so that much of the delay incident to the constitution of spe- 
cial tribunals would be avoided. In the second place, the same judges 
would hear case after case, and thus be able to apply the same principles 
of law to cases presenting similar facts. The rule of precedent would thus 
come to control the decisions of the court, continuity would be given to its 
opinions, and as a result international law would be developed in much the 
same manner as the municipal law of each state is developed by the deci- 
sions of its judicial tribunals. In the third place, it is urged with particular 
emphasis that arbitration proper too often results in a compromise, and 
that the arbitrators are more concerned with finding a way of peaceably 
adjusting the dispute before them than with rendering a decision upon the 
precise merits of the case. While a decision by compromise may in many 
cases be desirable, there are, it is contended, many questions at issue 
between nations to which definite legal principles can be applied, and in 
these cases it is the proper function of the court not to split the difference 
in an attempt to satisfy both parties, but to decide strictly according to 
the law. 

Now, a permanent court, acting in accordance with judicial traditions 
and impressed with the responsibility of a body whose functions are con- 
tinuous and whose decisions go on record as a whole, will be far more likely 
to work out a consistent rule of law for the decision of similar cases, than 
to seek merely to adjust the dispute so as to satisfy both parties. The 
force of this argument must be admitted; but in answer to the charge that 
arbitrators have frequently taken the easy road of compromise, it is but 
fair to say that in many cases the resort to compromise has been due not 
to a preference for that form of settlement, but to the fact that the arbi- 
trators were at a loss to discover a legal basis for their decision. Should an 
international legislature, whether in the form of Hague Conference or 
otherwise, succeed in enlarging the domain of international law by defining 
its rules more in detail, the international court will find little difficulty in 
choosing in favor of a legal decision as against a compromise. 

Notwithstanding the distinct advantages offered by the Court of Arbi- 
tral Justice, it was, as has been said, impossible to reach an agreement at 
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the Hague as to the composition of the court. To constitute a court of 
forty-five or more judges, one to be appointed by each of the states, would 
have been to reduce the proposal to an absurdity, and yet the majority of 
the smaller states were unwilling to admit any method of appointment 
which would infringe upon the principle of the equality of states. Various 
schemes were offered for the selection of a court of a smaller number of 
judges, the one emanating from the subcommittee in charge of the draft 
being a plan for a court of seventeen members, to be established for a 
period of twelve years, consisting of eight judges nominated by the great 
Powers for the full period, together with nine judges appointed by the 
other states according to a rotation which allowed longer or shorter periods 
of representation according to the relative size and importance of the 
respective states. 

Precisely the same problems were presented there as Professor Minor 
has just been discussing in regard to the composition or organization of 
an international legislature. On the one hand, the equality of the states 
was insisted upon by the smaller and younger states of the world; and, on 
the other hand, the great Powers demanded larger representation corre- 
sponding to their power and influence. 

Another plan attempted to meet the crucial difficulty of an unequal 
representation of the states by the formation of a series of electoral dis- 
tricts in which the smaller states were grouped together for the appoint- 
ment of a single judge, while the larger states were to appoint each their 
own judge. Still other plans contemplated a court of some fifteen members 
chosen indirectly whether by the Conference itself, or by the existing Per- 
manent Court, or by some other intermediary board; but since such a 
method would deprive the great Powers of a direct representation upon 
the court, the proposals proved unacceptable. 

Dr. Hans Wehberg, in his recent volume entitled, The Problem of an 
International Court of Justice, argues convincingly in favor of an indirect 
method of appointment as being most consistent with the idea of a court 
representing, not the individual parties to the dispute, but the community 
of nations at large; and he distinctly rejects the plan of a representation 
of states upon the court. On the other hand, Professor Schucking, in his 
treatise on the International Union of the Hague Conferences, thinks it both 
reasonable, as consistent with historical development, that the great Pow- 
ers should have a larger representation upon the court because of their 
greater interest in its establishment, and expedient that the smaller Powers 
should sacrifice a formal equality for the sake of an institution from which 
they will receive the greater protection. Dr. James Brown Scott, to whose 
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untiring efforts the adoption of the draft at the Second Hague Conference 
was largely due, proposes the creation of the court for the smaller group of 
Powers who are in favor of it, leaving it to the other states to have recourse 
to it subsequently if they so desire. 

Indeed, I can hardly speak of the Court of Arbitral Justice without 
encroaching upon phrases already copyrighted by Dr. Scott, so familiar 
are we with the arguments that he has been putting forward for the last 
eight years. 

That the difficulty is a real one must be conceded; that it is in- 
superable can certainly not be claimed. A spirit of codperation based 
upon the relative insignificance of the interests sacrificed by comparison 
with the important advantages to be gained from a permanent court 
would make it relatively easy to secure a compromise of conflicting 
interests. 

And I think that the compromise proposed by Professor Minor, to give 
representation on the basis of the white races and allowing one-third of the 
number of the colored races, is one of the possible plans that might be 
adopted. 

To what conclusions, then, are we led? Shall the court of the new era 
of international reconstruction be modeled upon the lines of traditional 
arbitration tribunals, with their free choice of judges, with their temporary 
organization and their special rules of procedure and individual interpre- 
tation of international law and equity? Or shall it be modeled upon the 
lines of the Court of Arbitral Justice and be made to approximate, in 
respect to permanence and composition, to the supreme courts of federal 
empires? The choice of one or the other of these two plans will depend 
in large part upon the attitude we take towards what is the chief and 
perhaps most fundamental problem of all, the question of substituting 
for the present voluntary resort to the court some element of obligatory 
jurisdiction. 

The idea of compulsion in international relations has met with strong 
resistance in the past. At the Second Hague Conference earnest efforts 
were made to secure the adoption of a convention providing for compul- 
sory arbitration in a limited number of cases, none of which could be said 
to involve the “honor or the vital interests” of the parties, but the attempt 
was without success. The conference was, however, willing to go on record 
as “admitting the principle of compulsory arbitration” and favoring the 
unrestricted submission to arbitration of certain classes of disputes, in par- 
ticular those relating to the interpretation of international conventions; 
but as it was not found possible to conclude a convention to that effect, 
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the pious wishes expressed by the conference were to the wise a confession 
of failure. 

The difficulties in the way of compulsory arbitration are, it cannot be 
denied, very real ones. A court of obligatory jurisdiction, even though it 
went no further than to hear cases relating to the interpretation of treaties, 
would involve a serious infringement upon the jurisdiction of the highest 
national courts and necessitate a revision of the constitutional law of many 
of the states. But this domestic complication could, no doubt, be adjusted 
without serious opposition. Far more real, if it be not actually insuper- 
able, is the difficulty. of securing an agreement between the nations to 
renounce the right to withhold from arbitration that special group of cases 
which are said to involve “honor and vital interests.” Now it must be 
frankly acknowledged that unless it be possible to secure an agreement to 
submit such questions to arbitration, it is idle to attempt to construct an 
international court; for these are the very questions which have led to 
wars in the past and will continue to lead to wars in the future. While it 
may have been wise in 1907 to seek to accustom the nations to the idea of 
judicial settlement by slow degrees, in the face of what has since happened 
we should be evading a solemn duty if we were to be satisfied with any- 
thing less than a general arbitration convention covering every dispute 
without reserve. This unrestricted obligation to arbitrate is the very 
corner stone of international reorganization. 

The method by which the jurisdiction of the court may be made com- 
pulsory is a problem intimately associated with the executive organization 
which is to be part of the new era of international relations. It is one of 
the revolutions of opinion brought about by the present war that the idea 
of a league of nations to secure the peace of the world, which was not so 
much as discussed-by the Second Hague Conference, has now been 
accepted in principle by the leading statesmen of America and Europe. 
Whatever form this league may take, its first task must be the creation of 
an international executive arm which shall be the authority behind the 
international court, both to compel the appearance of the disputants before 
it and to enforce the decision of the court when rendered. Doubtless this 
task will seem more within the range of possibility if we associate with it 
the duty of the international legislature to define more accurately the rules 
of international intercourse, and thus to lessen gradually the number of 
political disputes by bringing their subject-matter within the domain of 
international law. 

Assuming that compulsory arbitration will become an actual fact in 
the future reorganization of the world, we can choose with less difficulty 
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between the various proposals for the composition of the international 
court. Even under the shelter of a league of peace, and with the guidance 
of an enlarged and more definite code of international law, it is too much 
to hope that political disputes will be in every case converted into legal 
ones. And if political disputes still continue to arise between the nations, 
it would seem that M. Bourgeois, words at the Second Hague Conference 
will be as true in the future as now, that nations will be unwilling to go 
before a court of arbitration in such matters unless they have had a final 
voice in the designation of the members composing the court. 

On the other hand, the arguments in favor of a more permanent court 
for the, settlement of disputes readily susceptible of legal decision are so 
convincing that it would seem quite feasible to follow the proposal of the Sec- 
ond Hague Conference and set up such a court side by side with the tem- 
porary arbitral tribunals created for political disputes. No doubt the 
permanent court, enlarging its knowledge with its experience, would in 
due time extend its influence and come to command such respect that even 
political disputes would be submitted to it. But this would be a matter 
for voluntary action on the part of the nations, and nothing would be lost 
in allowing them to take their own time in choosing which of the two sys- 
tems seemed best fitted to their needs. 

I hope I have made clear, therefore, the intimate connection between 
the international judicial organization and, on the one hand, the interna- 
tional legislature, whose duty it will be to define the law applicable to the 
case, and, on the other hand, the international executive arm which shall 
compel the parties to come before the court, and see to the execution of 
the award when rendered. We must bear in mind that the more interna- 
tional law is defined by the international legislature, the clearer its prin- 
ciples become, and the more certain a nation can be of exactly what are 
its legal rights and duties, the fewer disputes will arise between nations, 
and less often will there be a claim that a particular dispute involves the 
honor or vital interests of the nation at issue. 

I have a few minutes more time than I thought, and I want to use 
them for an illustration which will make my meaning clearer. It seems 
to me that about the best example that can be presented at the present 
day of an international dispute which involves the honor of a country — 
and is, therefore, not to be submitted to arbitration, as many claim — is 
the issue of the indebtedness of the United States to Colombia for the 
tract of land used for the Panama Canal. Many persons insist that we 
cannot arbitrate that dispute at present with Colombia, because if we did 
arbitrate it we should be confessing that we did a grievous international 
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wrong, and that it would be an infringement of our honor if we were to 
admit that we had done a wrong. Now, putting aside the question as to 
whether a confession would be out of place — whether, if we have done a 
wrong, we ought not to admit that we have done it —I think I can lay 
down a legal basis for the arbitration of that question which would make 
the case involve in no way the honor of this country. Suppose the issue 
between the United States and Colombia, as to whether we should pay her 
an indemnity, were put, not upon the ground that we helped Panama to 
get free and then secured the Canal from Panama, because on that ground 
we have no case, as the precedents in international law are all against a na- 
tion helping a revolting colony to win its independence and then getting 
from the colony what it could not get from the mother nation; but put it 
on another ground and state that the question is: Has any nation holding 
a strip of land suitable for a canal and which it cannot itself develop, the 
right to hold it back from the use of the world until it shall receive a sti- 
pulated sum of money? Have not all the nations of the world a sort of 
international servitude upon that strip of land, by which no one nation can 
stand back and hold it selfishly, unable to develop it itself, and yet unwill- 
ing to sell it to others, except at a high price? If the issue were thus pre- 
sented, it would raise the question: Is there any such thing as an interna- 
tional servitude over strips of land suitable for international canals? The 
court would say “There is no law; we have not yet developed a law. We 
know such restraints are not right in private law; we know that one man 
cannot hold back access to a navigable river or access to a highway, and if 
he sells land back of a highway, he must afford a right of way to the road; 
but we have no such law between nations.” If that question, I repeat, were 
presented to the court, the chances are it would say merely that there was 
no law, that it could not solve the question, and it would propose possibly a 
compromise. At any rate, I claim that that case could be submitted to 
arbitration without involving in any way a confession that we were 
wrong. If the court held that there was an international servitude over 
such strips of land, then we should have been right. On the other hand, 
if the court held that there were no such thing known heretofore as an 
“international servitude over strips of land,” the case would go against us, 
and we should pay the ten million or fifteen million dollars, as the case 
might be, but without in any way reflecting upon our act in assisting 
Panama. 

Such is the nature of the judicial organization which it is within the 
power of the nations to bring into being at the close of the present war. 
Can it be that the nations will refuse to make the sacrifices necessary to 
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accomplish an object upon which their highest welfare depends? The ex- 
perience of our national life has convinced us that it is better on the whole 
to submit to judicial processes, even though from human frailty justice 
may not always be done in the individual case, than to engage in an 
endless struggle between man and man. We have disciplined ourselves 
as citizens of the state to be willing to sacrifice something of our ma- 
terial prosperity for the sake of the maintenance of law and order in 
the community. Is it too much to hope that the nations will be ready 
to exercise similar self-restraint, where the appeal is so much more compel- 
ling, and the failure to act fraught with such disastrous consequences? 
Can we invest somewhat heavily in the present for a hundredfold return 
in the future? 


The CHAIRMAN. We have had two very interesting papers on a very 
interesting subject, dealing with international organization — one dealing 
particularly with the legislative department; the other with a judicial 
department. 

The questions, in their entirety, are open for discussion. 


Senator HENRI LA FonTAINE. Ladies and gentlemen. I will refrain 
from indulging in any extended observations; but I think that we are 
nearer a legislative and judicial organization for the consideration and 
settlement of international affairs than most people think. There is no 
doubt that the rulers of the world, at least, of the Allied countries, are in 
favor of some kind of a league or society of states. At the First and 
Second Peace Conferences at The Hague there was some sort of judicial 
organization started, the International Court of Arbitration, which evidently 
is not a court like the judicial organizations created for the settlement 
of disputes among individuals. But at the Second Peace Conference the 
American delegation, of which your Chairman was one of the most 
active members, took a prominent part in drafting a proposition for a 
permanent international court. It was called, as you will remember, a 
Court of Arbitral Justice, but the great difficulty, which confronted it, 
was, of course, the problem of the selection or choice of the judges. 
Now, a great many propositions were made. If I recall correctly, at The 
Hague there were about sixteen or seventeen propositions made, but there 
was one which was advanced by the American delegation — Mr. Choate 
proposed it at that time — by which the principle of equality of states 
was maintained and the certitude was given to the states that the fifteen 
or seventeen judges of the court would be the most prominent men all 
over the world in international law. I have thought about that proposi- 
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tion, and I have conceived some small changes, which I believe will afford 
a complete solution of that very difficult question. 

The first change I suggest is that candidates for the fifteen judgeships 
should be nominated by each state; each state should propose fifteen 
candidates, but only five candidates of its own nation, thus obliging the 
electorate of each state to choose from among the most distinguished jur- 
ists and most profoundly learned men in international law all over the 
world; the second change is that, of the names thus chosen, those 
who had obtained the adherence of at least five states would be placed 
on a list, and from that list all the states would elect the members of 
the court. I am firmly of the opinion that by such a system the most 
prominent jurists would be chosen, because all the states would have a 
very deep interest in having the personnel of the court representative of 
the most learned men in international law, from whatever state they 
might come. 

Now, I think that some of the states are not so anxious, as it was 
claimed, to have their own judges in the court. If I remember aright, 
Mr. Choate made the observation, not in a public session but in private 
conversation, that the American delegation and the United States of 
America were willing to submit their cases to any court, even though 
none of the judges was an American. In your own country you have 
the Supreme Court composed of only nine judges, and on which, ob- 
viously, all of your forty-eight States could not have representation; yet 
a small State or a large State is altogether content and satisfied to bring 
its disputes before that court, and is not at all apprehensive that the 
judges will not render a decision in entire accord with the law, and one 
which will do equal justice to all concerned; and I hope that same spirit 
will inspire the nations of the world in the establishment of an interna- 
tional tribunal. I am sure that the democratic states of the world, after 
this war, will be willing to accept such a solution, as your nation has 
done. Your nation will take such a prominent part in the discussions 
after this war—in the conferences for peace—that you will have a 
splendid opportunity to endeavor to impress the fairness and equity of 
the system which you have adopted upon the other states, and I feel 
very strongly that the representatives of Great Britain, for example, and 
of France will certainly be willing to accede to that proposition. 

Now, I come to the other part of the question which is now before us 
— the question of a legislative body. It is my opinion that such a body 
exists already. The Peace Conferences at The Hague were indeed the 
meetings of a legislative body. Those two conferences are the only 
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occasions in history when diplomats have come together to discuss and 
agree upon the law for the future. All previous conferences have been for 
the purpose of attempting to solve difficulties arising out of existing dis- 
putes or previous wars; but at The Hague for the first time in the history 
of the world men came together to make law — and they made law. The 
constitution of the International Court of Arbitration is a law; it is not 
absolute law, but yet it is law. The whole procedure of that court was 
prepared very carefully and in great detail, and this also is law. How- 
ever, I feel that if we should bring before the nations at this time, under 
stress of international strife, the difficult problem of an Internationa] 
House of Representatives, the obstacles that would be encountered would 
render it impossible to arrive at any satisfactory solution. So, at this time, 
I think we must be satisfied with what was done at The Hague, and the 
step farther to be made is to try to perfect what was accomplished there. 

In a book which I have recently published I have tried to explain what 
can be done in that direction and how it can be done very practically 
and very speedily. The First Peace Conference was truly a diplomatic 
gathering, the deliberations and conduct of which were circumscribed by 
a set program. At the Second Peace Conference the formal program was 
dispensed with and new questions were introduced, as though it were in 
fact a parliament, and it is indeed very interesting to remark what was 
done there. At the First Peace Conference when certain proposals were 
advanced, the president at once said it was impossible to consider them; 
that they were not in consonance with the diplomatic character of the 
gathering, and therefore had no proper place in its deliberations; but at 
the Second Peace Conference, when the proposition for a Court of Inter- 
national Justice was advanced, no one opposed it, and it was carefully 
considered. ‘That was indeed a parliamentary rather than a diplomatic 
proceeding. 

Now, another question, and a very important one, is the question of 
publicity. At the First Peace Conference all publicity was prohibited. 
Nevertheless, some men who were interested in the topics under discussion 
came there seeking for news, and to some extent, at least, the world was 
acquainted, through them, with the difficulties that had arisen and with 
the progress that had been made. However, at the Second Peace Confer- 
ence, when the question of publicity was raised, it was decided that the 
press and the public should be admitted to the plenary assemblies and 
be fully informed about the work done in the commissions, so that a 
second characteristic of a parliament was thus introduced into that diplo- 
matic gathering. 
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The third question is that of majority rule, —a ticklish and very dis- 
agreeable question. In all diplomatic affairs, as you of course know, the 
weight of one nation is as great as that of all others; and at the Second 
Peace Conference, as at the first, the Central Powers, now engaged in war 
with the Allies and very strongly opposed to compulsory arbitration, were 
able to veto the vote of an overwhelming majority. Now, I feel that it 
will be possible, in the next gathering of that kind, to introduce the prin- 
ciple that the majority should have the power to act for the majority, if 
not for the minority; that the majority of the states may accept such 
international law as may seem useful to them. Why could not the major- 
ity adopt an international law, to be applied to and binding only upon the 
majority, and not upon the minority? In international affairs we have a 
great number of international conventions which are binding for only 
a limited number of states. Why should states, when they are members 
of an international conference, be despoiled of that right? 

I think it is unnecessary to bring up now the very important question 
of the sovereignty of states. I am, of course, in favor of the limitation of 
that sovereignty, and I think it will come with time; but I also believe that 
it is possible to obtain the same results by declaring that the majority at 
the next Peace Conference, or of the legislative body which will be organized 
after this war, may bind the majority of the states, and then leave the con- 
ventions adopted open so that the other states, which are not willing to 
come in at first, may come in later, if they wish. It may also be well to pro- 
vide that such “majority” shall be constituted by the representatives of at 
least seven-tenths of the population of the world. Such a provision may 
be added, so as to be sure that when measures are accepted, they are ac- 
cepted by the largest part of the world, thus being sure that nations such 
as Russia and Great Britain with her colonies, representing nearly six 
hundred million people, and China also, which is very willing to be progres- 
sive, with nearly four hundred million people, and all the democratic 
states, will compose such a majority, and form what we might call the 
“international public opinion.”” When such a majority accepts a decision 
or law, public opinion, in the nations which are not willing to come in at 
once, will exert its influence. I feel, therefore, that perhaps it would be 
more politic not to ask too much at once, but to make progress gradually 
in the way I have suggested. 

With regard to the propaganda to influence public opinion, I think we 
should first explain what is our aim, what is the ideal for which we are 
striving. Every great change in the history of the world has only been 
brought about by the exercise of great patience and care, and it is indeed 
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a slow process of evolution; but I feel that once the public in general is 
acquainted with our purposes and our real ideals, they will support them. 
The world is already internationally organized, although it is not well 
organized. What is very important is the fact that Mr. Schiicking, of 
whom Mr. Fenwick spoke for a moment, is one of the most prominent 
authorities on international law in Germany and represents our point of 
view in that country with other prominent personalities. It is very 
encouraging to know that we can reasonably expect after this war the 
hearty support of men, citizens of all the belligerents nations. 


Professor THEODORE P. Ion. I should like to make an observation 
regarding Professor Minor’s suggestions. I do not know whether it is 
practicable in this century to have a conference of all the nations, but if 
it is possible, let the civilized states first agree between themselves to have 
a tribunal on the principle of equality, and then gradually get the uncivil- 
ized states in line. It will be impossible now to get all the Indians, Afri- 
cans, and so on, to give up their views; that would be altogether impossible. 
Then, another thing, if we should attempt representation as Professor 
Minor proposes, there might be a conflict between the people of the colo- 
nies and their mother countries. Take Great Britain and her Indian 
possessions with three hundred million Indians, and then a great many Afri- 
cans. Those people, if they should come to a conference as representatives, 
might vote against Great Britain. Therefore, in such cases, it would be 
proper, I think, to give to the states so many votes, and let the states 
regulate the number of representatives to be chosen by their colonies. I 
think that the only thing which can be done in the twentieth century is to 
include all the civilized states, if possible; first, the European states, then 
the United States, then some of the other American states, and gradually 
get in the other states. 


The CHatrrRMAN. Gentlemen, is there any further discussion on either 
phase of this question? 


Mr. Denys P. Myers. Mr. Chairman, there is a point raised by this 
matter of representation which I think it might be well to present relative 
to precedents already in existence. It is well known that there are about 
fifty international organizations existent in the world, the best known of 
which are the Universal Postal Union and the Universal Telegraphic Union. 

Now, the question of unequal representation has arisen in some seven 
of these unions, namely, the Universal Postal Union, the Universal Tele- 
graphic Union, the International Radio-Telegraphic Union, the Interna- 
tional Bureau of Weights and Measures, the International Institute of 
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Agriculture, the Bureau for the Publication of Customs Tariffs, and the 
International Sanitary Office. The principle of representation that has 
been adopted in them is well illustrated in the 1906 conference which 
organized the Radio-Telegraphic Union. The question came up as to what 
control the self-governing dominions of the British Empire were going to 
have over wireless telegraphy in their own possessions. The self-governing 
dominions of the British Empire are rather an anomoly in international 
law; they exist from the point of view of international law as part of the 
United Kingdom of Great Britain and Ireland; but, as a matter of fact, 
they are entirely self-governing, and, as we know, Canada is hardly dis- 
tinguishable, even to the extent of making its own treaties, from the United 
States. There are four others: the Union of South Africa, and the Com- 
monwealths of Australia, New Zealand, and Newfoundland. 

In some of the earlier unions the principle had been adopted of per- 
mitting colonies to have representation on a purely physical basis. In the 
Universal Postal Union, for instance, it was a simple matter, as far as Can- 
ada was concerned. Canada had its own postal service, and the Universal 
Postal Union is the union of the postal administrations, rather than of the 
states; so that it was a simple matter to permit Canada to be a member of 
the Postal Union by the simple process of admitting her postal adminis- 
tration, and letting her pay a quota commensurate with the size of her 
postal business. 

The question came up at the Radio-Telegraphic Conference in 1906 in 
a more acute way, and after careful discussion, some of the self-governing 
dominions were admitted. In 1912 there was a Second Radio-Telegraphic 
Conference, and the Powers raised the question there. The 1906 conference 
had had this effect: Great Britain and her self-governing dominions had 
acquired six votes in the conference, whereas France and Germany and 
Russia and the United States and the other great Powers were laboring 
along with one vote. They did not particularly mind the fact that Great 
Britain had a total of six votes; but they wanted to break even. So the 
matter was discussed and the solution that was there adopted was to give 
the great Powers a number of votes equal to those that Great Britain and 
her self-governing dominions already possessed. At present, therefore, in 
the Radio Telegraphic Union the United States has six votes,.and Alaska, 
American Polynesia, the Philippines, the Panama Canal Zone, Porto Rico, 
and the American West Indies, are set down as our colonies. Now, each 
of them will be entitled, in any future Wireless Telegraph Conference, to 
cast one vote. Doubtless, the delegation will be simply an American dele- 
gation, but it is not at all improbable that the Philippine Islands might 
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have some special interest of her own to serve and would insist on being 
represented in the delegation, if not on sending actual delegates. 

From another phase of the same question, this matter of self-governing 
dominions has been developing very rapidly in Great Britain. In 1897 
there was a colonial conference. It happened that the far-flung British 
Empire encountered colonial problems that could be best settled by bring- 
ing the colonial administrators together. There was another one in 1gor, 
and there was another one a little while later; and the one in 1gr11 blos- 
somed out from a colonial conference to an imperial conference. The 
prime ministers of each of the self-governing dominions of the British 
Empire attended that conference, and they told the government that at 
the next diplomatic conference — the Second Hague Conference had just 
passed then — they were going to be represented in the delegation, and 
the Government caught the spirit of it before they had entirely phrased 
it, and Mr. Asquith informed the conference that, in accordance with its 
desire, the Government would give this kind of encouragement — I quote 
only from a memory of some standing — that the self-governing dominions 
would be permitted to appoint members of the delegation of the British 
Empire for future diplomatic conferences; and the Government gave the 
encouragement that any documents signed at those diplomatic conferences 
would not be ratified by the British Government, except after consultation 
with the self-governing dominions and learning their desire in the matter. 

Now, it seems to me that these precedents, while they may not be at 
all the line on which future development will take place, are, nevertheless, 
very interesting to know of, because they indicate that some consideration 
and some attempt at solving such problems as we have been discussing 
here have already taken place on the international plane. 


The CHAIRMAN. Gentlemen, the subject is still open for discussion. 
(After a pause.) If there is no volunteer, the method of conscription will 
be resorted to. There is no volunteer. The Chair suggests that the small 
but select congregation will be very much obliged to the Hon. David Jayne 
Hill, if he will consent to address them on either phase of this very large 


and interesting subject. I have the very great pleasure of introducing to 
you Dr. Hill. 


Dr. Davin JAYNE Hitt. Mr. Chairman, this is conscription with a 
vengeance. I had just come in to hear the other speakers; not to make a 
speech. Without the least thought in the world of participating in this 
very interesting discussion, I want to express my interest in the remarks 
of the last speaker. He has brought to our attention a phase of the mat- 
ter, which is of extreme interest. If we are going to have a’ democratic 
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world, we must have a means for the people in that democratic world to 
express themselves. Hitherto they have had only a limited opportunity to 
do so. I think that if there ever is again — and I am sure there will be — 
an international conference, it will be of a different kind from the two 
conferences which stand forth as types of great international law-making 
conferences — the two conferences at The Hague. 

As I look at it, to express the content of my mind very briefly, you can 
never again, until there are profound changes in the world, have a real 
universal conference. There will have to be a conference in which the par- 
ticipating states can stand upon some common ground. I think that if 
there is to be in the future a permanent series of conferences, we shall have 
to begin with a somewhat formal basis, in the nature of a constitution. 
You cannot gather all mankind together to discuss all sorts of subjects 
with the hope that you will evolve out of that medley anything practical 
and acceptable. There must be a certain unity and definiteness of pur- 
pose, and the way to attain that is to lay down certain principles which are 
inviolable and which secure to all the participants certain rights and immu- 
nities which cannot be taken away. That is the first necessity, if we are 
to be governed by majorities—and we shall have to be governed by 
majorities in matters of international legislation, if we are to make any 
progress whatever along that line of development. 

The weakness, the disappointment, the perfect disillusionment of the 
Hague Conferences consisted in the fact of the veto — the possibility that 
after months of conference and thought and labor, such as some of the 
gentlemen present now put into that second conference, one or two Powers 
could disappoint the issue and prevent anything being done along those 
lines. I hope we shall not come back, in a military sense, when this war is 
over, to a balance of power, nor in a legal sense; but that there will emerge 
out of it a preponderance of power that will be able to stand together to 
defend itself materially and to lay down rules of international conduct 
that will be obeyed by the greater portion of mankind. 

Now, to do that, as I have said, you must first lay down certain gen- 
eral principles guaranteeing certain immunities, and that is particularly 
true with regard to the judicial as well as the legislative principles of inter- 
national effort. I think the great conspicuous reason why so many nations 
are reluctant to have matters of importance adjudicated by a neutral 
court, is that there is no law on the subject, and we do not like to subject 
great issues to the mere private opinions or individual judgments of men; 
and we shall have to proceed, first, by laying down broad principles of a 
constitutional nature which are prohibitive as well as creative of legis- 
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lative powers; and then proceed to certain specific and definite acts of 
international legislation, which we probably never can attain except on the 
principle of majorities. 

We are willing in this country to submit to majority rule, because we 
have a certain constitutional protection. We are willing to submit to 
national legislation because we have a national constitution; and the 
States, the local communities, which differ widely in their interests and in 
their views, are willing to submit to State legislation, because they have in 
the State constitutions lines of prohibition beyond which the legislative 
bodies cannot go. If we had no such provisions, I think that neither as a 
nation nor as separate States would we be willing to be governed by abso- 
lute majority legislation. We want these secured immunities as the first 
step of advance, and we may then very well submit to majority decisions, 
whether of a legislative character or of a judicial character, so long as they 
keep within those limits. 

These ideas, Mr. Chairman, spring very naturally from our experience 
in our own form of government, which I consider to be the most remark- 
able, as it is entirely unique, in the history of the world. The problem of 
democracy was never solved until it was solved in this country, — first in 
our State constitutions, and then in our Federal Constitution. But this 
kind of democracy is fitted to spread over the whole world, wherever there is 
a reasonable degree of intelligence, and it is the only kind of government, 
except some form of absolutism, that can be trusted with the destinies of 
mankind; and absolutism is that which is intolerable to us — which we pur- 
pose to efface from the earth. There is no other substitute, either for an 
individual nation or for the nations as a totality, for this idea of ground 
principles that are limitative and prescriptive, in a constitutional form, as a 
basis. A system of legislation may be built up within those limits, and 
then judicial action exercised in applying the accepted law. 

Mr. ArtHuuR G. Hays. May I ask Dr. Hill a question? 

The CHAIRMAN. Yes, sir. 

Mr. Hays. I want to ask if in England they did not have majority rule 
without those constitutional limitations? 

Dr. Hitt. They did, sir; and that is what we rebelled against. 

Mr. Hays. I mean, that is what they have today? 

Dr. Hitt. They have. 

Mr. Hays. And it works there all right? People do not find these 
constitutional limitations necessary to protect them from any dangers of 
power? 
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Dr. Hitt. There are many traditions with respect to power in the 
English Government, and there are conservative institutions which are 
characteristic of the English people and of the English character, which 
cannot be found everywhere else, and while a parliamentary democracy may 
work very well in England, with their long political experience, with their 
definite traditions, and with the qualities of the English mind, there is no 
assurance that it is capable of universal application, and that, in my opin- 
ion is the ground of the difference between this complex and highly 
diversified nation — the melting pot of all the nations of the earth — 
and a race like the insular English race, or the self-governing colonists 
that have gone out from England. Does my answer meet your point in 
any degree? 

Mr. Hays. Yes, sir. I wanted your explanation of it, that is all. 

Dr. Hitt. It is only a question of opinion. 


The CHARMAN. Gentlemen, I think you will agree with me that con- 
scription, at least in the intellectual field, is justified by its fruits, and, 
without putting the matter to a vote, as Mr. Hill has confessed his faith 
in absolutism as at least one of the forms of government which the world 
will tolerate, because it has tolerated it, I am going to exercise the discre- 
tion, which is only another name for the “tyranny” of the Chair, in calling 
upon a distinguished jurist of a self-governing colony. We have heard a 
great deal of self-governing colonies this afternoon, or rather of self-gov- 
erning dominions, and, without asking him to volunteer, I draft, I con- 
script, Mr. Justice Russell, of the Supreme Court of Nova Scotia. Will 
you come forward, Mr. Justice Russell? 


Mr. JusticE RussELL. Mr. Chairman, I think I would perhaps feel a 
little more at home, if you would allow me, as a new recruit, to stay where 
I am. I once heard a story told of a couple of elderly spinsters who had 
gone to confession, and when they met the Reverend Father, there was an 
old lady there with her little boy, who was also in trouble, and she had 
something that she wished to tell his Reverence; and it turned out the old 
lady’s difficulty was that her little boy offended and annoyed her a great 
deal by constantly turning handsprings, so she was making her complaint 
to his Reverence and asking for consolation and direction in the premises. 
His Reverence had never heard of such a thing as a “handspring,” and 
wished to have an illustration of it; so the little boy was allowed to go 
spinning from the head of the hall to the foot of the hall. The two old 
spinsters, who were looking on, were struck with amazement, and wanted 
to know what in the world he was doing, and then one of them said to the 
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other, “It is some new penance that His Reverence has devised; let us 
be going.” 


The CuHarrMAN. The application of that story is “let us stay.” 


Justice RussELtL. When I heard you calling upon our distinguished 
friend and jurist, who has just addressed us with such illuminating elo- 
quence, I was in the position of the aged spinsters, and I was just about 
to say, “Let us be going,” although I was too modest to believe that there 
was any cause for fear of the lightning striking anywhere in my direction 
when you got to talking about the independent colonies of Great Britain; 
but I thought I would get out of it in the way Sir Wilfred Laurier got out 
of his difficulty under somewhat similar conditions. When he went to the 
Diamond Jubilee, he was called upon by the mayor of one of the cities to 
make a speech. He had a speech that was to be delivered on a different 
occasion, and he said, “‘ Mr. Mayor, there is one thing that I have learned 
about England, and that is it is, above all other things, a law-abiding 
country. The law is that Iam not to speak here to-day, but on some other 
day, and I, as an obedient subject, will suffer the burden of that law.” 

If I were to sayany thing here to-day, I think it would be simply to say 
“Amen” to everything that was said by the distinguished gentleman who 
just occupied the floor a moment ago. The question that was asked of 
him I think I probably would have answered in exactly the same way. 
Perhaps, I would have gone just a little bit farther and have said that 
even in the Kingdom of Great Britain and Ireland, perhaps, the want of 
constitutonal limitation or the absence of constitutional limitation has not 
worked out to absolute perfection; and that in Ireland they have had quite 
recently to pass through the agonies of a Sinn Fein rebellion, as a result of 
which a number of persons had to be killed, while other great calamities 
were at that very moment baffling the Empire. 

As to the so-called “self-governing communities,’ everybody in those 
communities knows that there is absolutely as little interference with their 
internal affairs by the home government as there is by any outside author- 
ity in the affairs of the United States; and that any attempt of the home 
government to exercise any governmental authority over any one of those 
colonies, —I suppose, certainly, over the colony of Canada or the Do- 
minions of Australia and New Zealand — would certainly be followed by a 
severance from the Imperial Union. I think everybody recognizes that. 
At the same time, there are laws that are made by the Imperial Parlia- 
ment, in the making of which the self-governing dominions, whether as a 
matter of choice or of custom, it is pretty difficult to say, do not ask any 
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voice in at all. The Merchant Shipping Act, for instance, is an act of the 
Imperial Parliament, about which I do not think any colonial authority 
ever sought or was ever accorded a single voice or a single word in 
its framing; yet, everybody submits to it because they know it is absolutely 
rational and sensible, equitable and just; and I do not believe that there is 
any Imperial Parliament in these days, since the decease of the late 
lamented George III, that would attempt to pass an act affecting any of 
the self-governing dominions, which would trench upon their interests or 
even their sentiments in any possible way, without, first of all, being dead 
sure that it had the consent and full approval of the colony or the do- 
minion in question. That is the way we solve our inter-imperial questions. 
There is what is called ‘a “Round-Table” movement by a number of very 
enthusiastic and zealous thinkers, throughout the Empire, in New Zea- 
land and Australia, and in Canada as well, who are looking forward to 
some. sort of a more definite arrangement between the mother country and 
its various colonies. But so far as my impressions go, I do think that the 
majority of people are very much better contented in all these dominions 
and all these colonies that there should be the present loose understand- 
ings and conventions between the home government and the governments 
of the dominions and the colonies; that it is far better that they should 
remain in the elastic form in which they now stand, than that there should 
be any rigid and binding written charter to bring them together in any 
more technically exact relation with one another. I think, Mr. President, 
that is the way the majority of the people of the self-governing dominions 
feel about that matter. Perhaps I attribute that opinion to other people. 
We are, all of us, egotists, I suppose, and perhaps I attribute that opinion 
to other people because I entertain it so strongly myself. That may be. 
We all think more of our opinions than we do of the opinions of other 
people, and we are very apt to attribute to other people the opinions that 
we entertain, because we give credit to other people of having the intelli- 
gence and soundness of view that we know our opinions are based upon, 
so altruistic and unselfish are we all. 

Really, I hope I will not live to see the day when there shall be any 
other arrangements or feelings —I mean to say, “constitutional arrange- 
ments” — between the mother country and the dominions, than those 
which now exist. They constitute a union of hearts, and I have often and 
often thought that I would be willing that the relationship between the 
mother country and her self-governing dominions should be even looser 
than it is to-day, if it would have.the effect of enabling those self-governing 
dominions to come into closer relations of heart and soul and mind with 
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the other great nations and aggregations of people with whom we are sur- 
rounded. I would give up, in a moment, for my own part, whatever con- 
stitutional tie there is between Canada and the mother country, if I could 
see that it would bring about a stronger relationship and a deeper affection 
and better mutual understanding between Canada and the great Republic 
to the south of her than has existed for some time past. Those are my 
feelings. And I venture to hope —I cannot answer for them all, because 
I know that there are some of our people, north of the line, who still think 
that the War of the Revolution is not entirely settled at this moment. 
But they are an infinitesimally, unimportant element, I think, of the people 
of the country to the north of you. We find the chief differences between 
the two countries mostly useful to fetch out once every five years for 
purely political purposes; everybody understands that that is all it is. It 
is like what Carlyle one time said; it is just like the complaint of the man 
who said the sun was no good because it would not light his cigar. Thus, 
these great questions of difference are used for the purpose of lighting 
political cigars, and that is all the real value they have; they are entirely 
useless for any other purpose than that. I am sorry that you conscripted 
me. 


The Cuarrman. Is there a desire to have this process continued, or is 
it your pleasure to escape from the throes of conscription? 


Mr. Myers. It has been moved, Mr. Chairman, that the Chairman 
himself be conscripted. 


The CHarrman. I would like to refer to one thing that Senator La 
Fontaine mentioned, and of which I am very proud. It is a fact that the 
American delegation did say, when the question of judges was under con- 
sideration, that it was not there to obtain any office for any one of its 
citizens and that it would participate in the proceedings of an international 
court, should it be established, even though the nations, in their wisdom, 
should not select a judge or a jurist from the great Republic; and I would 
like to make my only contribution to the proceedings of this afternoon by 
saying that it was my very great pleasure, on behalf of the American dele- 
gation, to make that remark, although in the printed proceedings, I believe, 
it was attributed to Mr. Choate. 

I am quite sure that I voice a very general feeling that we would all be 
pleased if a member of the Society, who is from St. Louis, and who has, 
constantly honored us with his presence, would be good enough to express 
his views on the subject. Would Mr. Eliot gratify us for a few moments? 
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Mr. Epwarp C. Exror. Mr. Chairman, and ladies and gentlemen: 
Naturally, I look upon this question of the formation of a federation of 
nations somewhat from a legal point of view, as that has been my train- 
ing. I think that if anything is indicated by the present situation and the 
opinions of the peoples of the world, as they have lately been expressed, it 
is that there is to be some action of some kind, among the nations, which 
shall approximate a federation, the fundamental purpose of which will be 
to maintain order, — that being the prime consideration which the people 
will regard. I was most pleased to hear Mr. Hill express the view that 
the foundation of such an organization is the laying down of certain fixed 
principles of right, which must be the basis of the relations of nations 
when they come together in that way. The paper which was presented 
by Professor Minor, with respect to the legislative program, impressed me 
very greatly, because it made more plain to me than I had ever appre- 
hended before, the very great difficulty that there is going to be in the 
establishment of any real legislative assembly of the nations. I think the 
difficulty is greater there than it is in the establishment of a judicial tri- 
bunal, and I apprehend that a further difficulty, great in its nature, will be 
the laying down of a system of international law broader than that we 
have been able to recognize as in existence heretofore. 

Now, it seems to me very clear that the nations of the world will have 
to move somewhat slowly along these lines; that they will be unable to 
make any extensive program at once. It is probable that they can go no 
farther, in the first instance, than to have a clear understanding among 
a comparatively few nations, which are in perfect accord, —a willingness 
to yield something of their respective sovereignties, in order to maintain 
an honorable peace relationship among themselves. But thereafter there 
may develop an adherence to such plan as they may be able to devise, by 
other nations which may not be in quite the same advantageous position 
as these original nations. I think the whole matter is very important, 
and my own position is that I am willing to join in and to advocate a 
league of peace, or any conference of nations — any organization which 
may have that ultimate object in view, although we may have little 
appreciation of just the form it may take. But thinking must be done, 
the fundamental principles must be understood, and when this war is over, 
we, with the rest of the publicists of the world, ought to be ready with 
concrete ideas to assist in bringing about an organization which will 
serve to eliminate or at least partially cure the evils which are now 
menacing the world. ; 
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The CHarRMAN. Without at all going back upon the decision I made a 
moment ago in regard to myself, may I say just one word, before sug- 
gesting that we adjourn, in confirmation of what Dr. Hill so admirably 
said? Dr. Hill referred to the experience of the United States. Might I 
be permitted to dwell upon that one moment, from the international 
standpoint merely? 

When on the 4th of July, 1776, the political communities whether they 
be called “colonies” or “states,” declared their independence of the 
mother country, and assumed among the nations of the world an equal 
position, they were held together in a loose and unexpressed union by 
pressure from without. They attempted to give some formal expression to 
their unity by a system of government known as the “Articles of Con- 
federation,” declaring, in the second of these articles, that each of the 
States was sovereign, free and independent, and entitled to the exercise of 
all powers which had not been expressly delegated to the United States in 
Congress assembled. When, for reasons which I shall not trouble you by 
attempting to mention or to enumerate, that form of union proved inade- 
quate to their needs or their desires, they formed a more perfect union by 
sending to.a convention, specially called for that purpose, in Philadelphia, 
delegates to represent them; and as the result of weeks and months of dis- 
cussion, they agreed upon a document which, when submitted to each of 
the States, and ratified by each of them, became binding upon those States, 
and is known to-day, as it was known then, as “The Constitution of the 
United States of America.” 

Now, gentlemen, in lending my feeble authority to Dr. Hill’s statement 
regarding the experiences of the United States, I would like to call your 
attention to the fact that we had here States, political communities, inde- 
pendent in fact and in theory, feeling the necessity of some kind of organi- 
zation, and, as a first step thereto, they established a league, and that 
league not exactly meeting their desires, they formed a more perfect union, 
still stipulating, however, that the States forming this union retained every 
sovereign power and the exercise of every sovereign power which they did 
not expressly grant to their agent, the United States, or the exercise of 
which they did not renounce. So that in considering a Society of Nations, 
a closer form, a closer union, I think Dr. Hill is justified in the assertion 
that the experience of the United States, having passed through these dif- 
ferent phases and having reached a more perfect union, which even with- 
stood the throes of the Civil War, is entitled to careful consideration. 
Impressed with these ideas, I would like to state, as Mr. Fenwick remarked 
in the course of his address, that the Carnegie Endowment has issued a 
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collection of The Hague Arbitrations, that this same Endowment has in 
press a little volume composed of three documents — the Declaration of 
Independence, the Articles of Confederation, and the Constitution of the 
United States — to be issued with a very brief introductory note calling 
attention to the international aspects of the question. Strange as it may 
seem, I have been unable to procure those three documents together in 
convenient form, without annotation, and believing that these documents 
should not be lost sight of, that the experience of the United States must 
be considered, the Endowment is issuing the three documents in a con- 
venient form, as the contribution of the revolutionary statesmen and their 
successors to the solution of the international problem suggested by the 
American States desiring to come together into some closer form of union, 
without, however, sacrificing their political identity as States. With a 
constitution, constitutional provisions, and constitutional limitations inter- 
preted by a court of the Union, by the application of the Federal law, or 
by the principles of international law which may be approved by the 
nations, we may help toward a solution of that problem. 

If there be no further desire for discussion, I would suggest that we 
stand adjourned until 8 o’clock this evening, when this same matter will 
be further considered. 

(Whereupon, at 5.10 o’clock p.m., the meeting adjourned until 8 o’clock 
P.M., of the same day, at the same place.) 











FOURTH SESSION 
Friday, April 27, 1917, 8.00 o’clock p.m. 


The CHAIRMAN. (Professor George G. Wilson, a member of the Exec- 
utive Council.): ©The meeting will please come to order. The subject of 
the evening is “International Organization: Executive and Adminis- 
trative.” The first paper is by Mr. William C. Dennis, of the bar of the 
District of Columbia. 


Mr. Dennis. Mr. Chairman, ladies and gentlemen: I ordinarily take 
leave to print my paper on occasions of this kind, and give myself the 
pleasure of talking to the audience, but on this occasion I was one of 
those who insisted that the speakers confine themselves to their allotted 
time. In view of that, I thought I had better read my paper, and prepared 
it at such length that if I make the same speed over the entire course as 
I did on a trial trip, I ought to get through on time. 


INTERNATIONAL ORGANIZATION: EXECUTIVE AND 
ADMINISTRATIVE 


SOME SUPPOSED OBJECTIONS TO A LEAGUE FOR PEACE 


ADDRESS BY WILLIAM C. DENNIs, 
Of the District of Columbia Bar 


We are met in the midst of war. We have not thought as some other 
organizations have, that because of the war we ought not to meet. This I 
take it is, in part at least, because while we recognize that the first duty 
of each and every one of us is to contribute in whatever way we are best 
fitted whatever is necessary for the successful prosecution of the war, we 
also hold that our next duty is to see to it, so far as in us lies, that 
the United States does its part in crowning the victory, which we hope 
and believe will be won, with a constructive peace, that is to say, a peace 
in which we at least seek nothing by way of indemnity or selfish gain for 
ourselves, but seek in behalf of the whole world such a reorganization of 
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international relations as will secure for all nations alike the greatest prac- 
ticable advance in the gradual elimination of war through the substitution 
of other and better means of obtaining justice. 

If we do not win the war, all our plans for a constructive peace will go 
into the wastebasket for a long time to come. If we do win, in so far as 
we fail to use our victory for the benefit of mankind, it will likewise be 
wasted. It can hardly be said, therefore, that one of our duties is more 
important than the other, although one comes first in point of time. But 
it must be remembered that if our country is to come to the end of the war 
“through perils and dismays, renewed and re-renewed,” with the same 
high ideals with which it is entering it, and which have been so nobly 
expressed by our President, it is absolutely necessary that such bodies as 
this should devote adequate time and attention, even while the struggle is 
going on, to keeping these ideals clearly before the American people and 
the peoples of the Entente, and giving them, as far as possible, precise 
definition in working plans. The Crusaders who started out to redeem 
the Holy Sepulchre and turned aside to engage in petty wars of conquest, 
and their many spiritual successors from that day to this, remind us of 
how necessary it is for us to be vigilant if we are not to be deflected from 
our high purpose. And it is also necessary for the American people (and 
not merely the Government) not only to mean well, but to think clearly, 
and to be prepared when victory comes to say with reasonable unanimity 
and in reasonably definite terms just how far the United States is prepared 
to go at present along the pathway of international organization; and so 
we are here to-night to try in some small way to ‘“‘do our bit” in preparing 
not for the “war after the war” but for the peace after the war. 

The problem of world organization has for centuries attracted the 
attention of many of the world’s greatest constructive thinkers. In 1693 
William Penn found time in the midst of his great struggle for religious 
liberty and in the midst of a world at war to write his Essay toward the 
Present and Future Peace of Europe. The literature on peace and world 
organization was then very meager, and there appears to be no evidence 
that Penn was acquainted with such as there was, beyond the Great 
Design of Henry IV and his Minister Sully, which was after all so largely 
devoted to redrawing the map of Europe as to afford comparatively little 
guidance beyond suggesting the idea of world organization. And yet 
Penn’s essay, it is believed, contains every substantive idea which has ever 
found expression as regards international organization, arbitration and peace. 

Since then the world has merely been endeavoring to catch up with 
Penn, to fill in the details of the outline sketch which he drew, to furnish 
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the evidence needed in support of the general propositions which he 
advanced, and to translate his dream into a reality. In this work a host 
of wise and open-minded men of every nation have contributed, among 
whom might be mentioned Saint Pierre in France, Kant in Germany, 
Bentham in England and Ladd in the United States, coming down through 
more than 200 years to President Wilson’s memorable address to the Sen- 
ate of January 22d last, in which he bravely took his reputation as a prac- 
tical statesman into his hands and, speaking both as an individual and 
also “‘as the responsible head of a great government,” dared to make the 
adoption of the dream of the great philosophers and philanthropists of the 
past a question of the practical politics of to-day. 

Penn was a Quaker. It would scarcely be denied that he was a good 
Quaker. He not only believed in the inherent wickedness of war but in 
its futility. He understood with John Bright, that other great English 
Quaker statesman, that “force is never a remedy” and that men can no 
more be made righteous by treaties enforced by armies than they can by 
laws enforced by policemen. He understood that true peace, the peace of 
the soul, comes from within because a spirit has entered the soul of man 
“which taketh away the occasion for war.” At the same time he was the 
founder of Pennsylvania and he knew, as he quaintly says, referring of 
course to ordinary civil peace, not the peace of the spirit, that “peace is 
maintained by justice which is the fruit of government as government is 
from society and society from consent,” and he believed a hundred and 
fifty years before Darwin that the life history of the individual is the 
miniature of the life history of the race, or, as he puts it, “that by the 
same rules of justice and prudence by which parents and masters govern 
their families, and magistrates their cities, and estates their republics and 
princes and kings their principalities and kingdoms, Europe may obtain 
and preserve peace among her sovereignties.”’ 

So believing and knowing that civil peace among individuals is main- 
tained by force, actual or potential, he had no hesitation in proposing to 
maintain peace among nations in the same manner. Further than that he 
had no hesitation about compelling a recalcitrant nation by force to be- 
come a member of the league which he proposed and which he styled “the 
sovereign or imperial diet, parliament or state of Europe” and to submit 
to a proper reduction of armaments. Answering the objection which might 
be raised “that the strongest and richest sovereignty will never agree to 
it,” he replies, “I answer to the first part he is not stronger than all the rest 
and for that reason you should promote this and compel him into it, espe- 
cially before he be so, for then it will be too late to deal with such a one.” 
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The President was therefore a good William Penn Quaker when he 
said, in addressing the Senate on January 22d last: 

Mere agreements may not make peace secure. It will be abso- 
lutely necessary that a force be created as a guarantor of the per- 
manency of the settlement so much greater than the force of any 
nation now engaged, or any alliance hitherto formed or projected, 
that no nation, no probable combination of nations, could face or 
withstand it. If the peace presently to be made is to endure, it must 
be a peace made secure by the organized major force of mankind. 


He was sound according to Penn when in his address to Congress on 

April 2d, in which he asked for a declaration of war against Germany, he 

reaffirmed his adherence to the principles he had enunciated in his address 
to the Senate and said: 

Our object now as then is to vindicate the principles of peace and 

justice in the life of the world as against selfish and autocratic power, 

and to set up amongst the really free and self governed peoples of the 


world such a concert of purpose and of action as will henceforth insure 
the observance of those principles. 


And again when he said: 


We shall fight ... for a universal dominion of right by such a 
concert of free peoples as shall bring peace and safety to all nations 
and make the world itself at last free. 


It is submitted with all deference that only an extremist such as 
Tolstoy or philosophical anarchist can logically object on ethical grounds 
to the use of force with such a purpose in view. 

St. Paul says, “All things are lawful unto me, but not all things are 
expedient.” The fact that the use of force by a league of nations for the 
maintenance of international peace is justifiable from an ethical stand- 
point, does not of course show that it is desirable from a practical stand- 
point, and a number of those versed in international affairs, including some 
of the members of this society whom we all delight to honor, stoutly main- 
tain that as a practical matter international peace cannot be successfully 
preserved by actual or potential force. 

In the first place, it is said that the nations of the world, including the 
United States, will never agree to the plan. As to what the United States 
will do, one man’s guess is of course as good as another’s, but a policy 
which is recommended to the country by President Wilson and actively 
advocated by a host of his leading political opponents under the leader- 
ship of ex-President Taft, and which as yet appears to be actively opposed 
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by comparatively few, albeit by some very weighty voices, would seem to 
have a respectable prospect of adoption. As to what other countries are 
prepared to do, however, we are not so much in the dark, since the leading 
nations of the world have already spoken through their responsible repre- 
sentatives. In general, it may be said that the answers of the Central 
Powers have shown them hospitable to the general idea of a league for 
peace and certainly not entering any caveat against the employment of force 
by way of sanction. While, on the other hand, the nations of the Entente, 
although welcoming cordially the general idea of a league, have emphati- 
cally gone on record in favor of the use of force by way of sanction; in fact, 
they have made the adoption of such a sanction a sine qua non of their 
participation in the proposed league. Said the nations of the Entente in 
their reply of January 10, 1917, to President Wilson’s peace note: 

The Allied Governments ... associate themselves with all 
their hopes with the project for the creation of a league of nations to 
insure peace and justice throughout the world. They recognize all 
the advantages for the cause of humanity and civilization which the 
institution of international agreements, destined to avoid violent con- 
flicts between nations, would prevent; agreements which must imply 
the sanctions necessary to insure their execution and thus to prevent 
an apparent security from only facilitating new aggressions. 


And in the British note of January 13, amplifying the Entente reply to 
President Wilson, signed by Mr. Balfour as Foreign Secretary, it is said 
even more emphatically: 


There are those who think that for this disease international laws 
may provide a sufficient cure, but such persons have ill-learned the 
lessons so clearly taught by recent history. 


And again, 


If existing treaties are no more than scraps of paper, can fresh 
treaties help us? If the violations of the most fundamental canons of 
international law be crowned with success, will it not be in vain that 
the assembled nations labor to improve their code? None will profit 
by their rules but the criminals who break them. It is those who keep 
them that will suffer. 


Mr. Balfour concludes the discussion of this subject by specifying as 
one of the three essential conditions of a durable peace “that behind inter- 
national law and behind all treaty arrangements for preventing or limiting 
hostilities, some form of international sanction should be devised which 
would give pause to the hardiest aggressor.” Lord Grey, while still Foreign 
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Secretary, M. Briand, while still Prime Minister, Premier Lloyd George, 
and again Mr. Balfour, while First Lord of the Admiralty, have all ex- 
pressed themselves in similar vein, the substance of what they had to say 
being tersely epitomized by Mr. Balfour’s statement in an address deliv- 
ered as long ago as last May, “Law is not enough; behind law there must 
be power.” In a word, rightly or wrongly, the nations of the Entente, if 
we may judge from the official utterances of their responsible spokesmen, 
so far from rejecting the idea of the use of force as a sanction, regard it as 
an essential condition for the successful operation of the proposed League 
for Peace. 

That this frame of mind is not confined to Europe would seem to be 
indicated by the fact that the draft of a code of neutral rights and duties 
recently drawn up by a committee of the American Institute of Interna- 
tional Law, in response to a suggestion by Secretary Lansing, and pre- 
sented to the recent meeting of the Institute at Havana, provides for the 
calling of a neutral conference at the outbreak of war and further provides 
that: 


In important cases, the conference may authorize severe measures 
against the belligerent or against the neutral refusing to respect the 
rights and duties of neutrality. 

Such measures may be public blame, pecuniary indemnity, com- 
mercial boycott, and even the use of an international force to be deter- 
mined by the conference. 


Lord Justice Bowen once observed that “the state of a man’s mind is 
as much a fact as the state of his digestion,” and it may be added that it 
is generally a much more important fact, unless one is the cause of the 
other. It is submitted that it is expedient to incorporate the idea of force 
as a sanction in the constitution of the proposed league for peace, in the 
first place because in the present state of mind of the world it will 
be impossible to secure the adherence of the nations without which such a 
league could not be set up, unless the idea of a sanction by force is adopted. 
In other words, if we are to make use of the exceptional mental attitude of 
mankind brought about by the present world catastrophe, which alone 
appears to make the formation at the present time of a league which three 
years ago could only have been put forward as a hope of the distant future, 
we must take this state of mind as we find it, and adapt ourselves to it by 
adopting the sanction it demands. 

But it is said that the agreement to use force, even if made under the 
pressure of the abnormal conditions growing out of the war, will not be 
kept; that it is just as easy to break the treaty constituting the league as 
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any other treaty. True, any treaty may be broken, but if the treaty con- 
stituting the league is broken, it will have to be as the result of a conspiracy 
involving several nations, because no one nation can afford to take the 
risks involved in single-handed combat with the nations of the league, and 
it would seem less probable that several nations will conspire to violate a 
treaty than that one such an offender will be found. 

As against this it is said that even if one great nation decided to break 
the treaty, it could not be forced into submission by the combined power 
of the league, and we are reminded of the great wars which nations have 
fowght single-handed against coalitions in the past when society was less 
complex, such as France fought under Napoleon and Prussia under Fred- 
erick. But Napoleon was beaten, and Frederick, although not single- 
handed, would have been beaten but for an accident. Probably the United 
States, if it were once prepared in a military sense, is better situated to-day 
owing to its population, geographic position and diversified climate, to 
maintain itself indefinitely against the economic and military forces of a 
world in arms than any other country, but when we consider what such 
resistance would cost in blood and money, in the light of what the present 
war in which we are fighting at the side of many of the nations which would 
constitute the proposed league, is likely to cost, it is submitted that it is 
very unlikely that the United States or any other single nation would risk 
a conflict with the combined forces of the league rather than submit its 
quarrel to arbitration or conciliation. 

True, there always remains the possibility of several nations conspiring 
together to defy the power of the league. The risk of such a conspiracy 
resulting in a civil war within the league, which will involve all the great 
nations of the earth, is of course the greatest danger involved in the pro- 
posal, but some risks must be taken if any progress is to be made, and the 
world cannot well be worse off in this respect than under the present sys- 
tem of rival alliances which has also brought about a world war. The 
greatest practical prototype of the proposed league, the United States of 
America, suffered from exactly such a conspiracy or combination of some 
of its constituent members and our civil war was the result. But can any 
one doubt that the cause of peace on the American continent was advanced 
by the formation of the Government of the United States, and is it not 
reasonable to suppose that if a league for peace were formed and if a con- 
spiracy among its members should involve a world war and the league 
weathered that storm successfully, that thereafter the world would have a 
long period of peace which would be worth all it cost? 

Again, it has been said that the proposal might involve the United 
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States in war over matters in which we were in no wise interested, just as 
France, working and hoping for peace to the last, was through her alliance 
with Russia dragged into the present war growing out of Serbia’s quarrel 
with Austria, in which France was in no wise concerned. A short answer 
to that suggestion would seem to be that, unfortunately, we also are now 
at war as an indirect result of this same Austro-Serbian imbroglio, although 
we had no alliance and even less interest in the Serbian question than had 
France. It is no longer a mere figure of speech to say that no nation can 
break the peace without endangering the peace of every other nation. 

It is urged that in case war breaks out between two signatory Powers 
in violation of the constitution of the league, it will be difficult if not impos- 
sible for the nations of the league to agree which of the two nations 
involved is the aggressor against whom the machinery of the league should 
be set in motion. In support of this suggestion a number of historical 
instances have been cited ranging from a squabble between English and 
Norman sailors in the thirteenth century, which developed into an inter- 
national war of formidable dimensions, down through the War of 1812, the 
Mexican War, and the Franco-Prussian War of 1870, and it is pointed out 
that in all these cases both at the time and later there has been much con- 
flict of opinion as to who was the aggressor. It is argued that the right of 
self-defense involves the right to act on appearances, and it is recalled that 
the battle of Navarino was begun by the Turkish commander under the 
reasonable misapprehension that he was repelling an attack. But it is 
submitted that while the decisions of the league will be of tremendous 
importance and therefore the machinery by which they are arrived at 
must be most carefully safeguarded in the drawing of its constitution, 
this matter is, after all, important rather than difficult. 

It seems to be generally assumed in discussions of the detailed modern 
plans for the constitution of the league that its successful operation will 
necessitate the creation of some kind of an executive or administrative 
body probably more or less connected with the proposed council of con- 
ciliation. The powers of this body would of course have to be defined 
with the greatest care, but it is clear that it would have to have the full- 
est right to obtain information from all the signatory governments as 
regards all matters relevant to a threatened breach of the peace. It might 
well be that, in certain conditions and subject to certain limitations, it 
would have to be invested with the power of issuing temporary injunctions. 
The question upon which this body would have to inform itself and report 
to the various governments need not concern itself in the least with the 
merits of any controversy. At least, according to the plan of the League 
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to Enforce Peace, the league would not ask who was to blame for the war, 
but who began the war, —a very much simpler question. German pub- 
licists will doubtless continue to be occupied for a long time to come in 
proving from documents found in Brussels after the Germans got there, 
and from other sources, that Germany was justified in invading Belgium, 
but it has not yet happened that any German author, however learned, 
has denied that Germany did invade Belgium. In like manner, although 
Germany and France at the beginning of the war made various charges 
and countercharges of border incidents, France removed all real doubt as 
to which government really opened hostilities by holding back her 
troops ten kilometers from the boundary line and announcing her action. 
France was probably influenced in this course to a considerable extent by 
a desire to secure thereby the physical support of England and the moral 
support of the world in general,-motives which would have been immeas- 
urably strengthened if the league had been in existence. The question to 
be decided would of course not depend on a stray shot on the frontier, but 
on the deliberate and avowed or at least not disavowed action of a gov- 
ernment. It is submitted, with all deference, that the collective intelli- 
gence of the leading nations of the earth, acting through their accredited 
delegates and in telegraphic communication with the foreign offices of every 
country, is sufficient to determine which of two nations is willing to sub- 
mit its case to arbitration or conciliation before fighting and which is not. 

Finally, a wholly different objection has been tersely epitomized by a 
distinguished United States Senator when, in speaking with reference to 
the league of nations as outlined in the President’s address to the Senate, 
he said, “‘it contemplates complete crystallization, eternal fixity.” If this 
objection be sound it is serious. The most extreme pacifist, the most 
hidebound conservative, would hesitate to buy peace at the price of “eter- 
nal fixity.” It is better, as Hosea Bigelow would say, to “git for’ard” 
even if it sometimes has to be “upon a powder cart.” But is the objection 
sound? 

First, the league would certainly not interfere with any progress which 
is now compatible with peaceful means, in fact through the council of con- 
ciliation, which is a feature of practically all the present-day plans, it 
would clearly facilitate peaceful progress as regards matters which have 
heretofore ordinarily resulted in war. 

Second, although Penn may have contemplated forcing recalcitrant states 
to enter the League, modern plans which are so detailed as to amount at all 
to programs, such as that of the League to Enforce Peace, look forward 
only to a league set up by the free consent of its constituent members. 
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Third, in no modern plans of which the writer is aware is there any 
suggestion of aping the Holy Alliance of unhappy memory and attempting 
to interfere in the internal affairs of any member state. The sacred and ° 
inherent right of revolution is to remain sacred and inherent so far as the 
proposed league is concerned. 

Fourth, while the various plans differ with respect to qualifications for 
membership in the league, the plan of the League to Enforce Peace on this 
point, which to the writer would seem sound, is generally understood to 
contemplate the admission of only those states which have shown a rea- 
sonable ability to maintain peace and justice within their own borders, 
and in view of recent happenings we may now gladly join the great Ger- 
man of an elder day, Kant, and add the qualification that only those states 
which have a reasonably democratic form of government and, therefore, 
where there can be no excuse for assassination or revolution as political 
methods, may be admitted to the league. For, as the President said in his 
address to Congress on April 2d last, “a steadfast concert for peace can 
never be maintained except by a partnership of democratic nations.” It 
is of course understood that nations not at present qualified for member- 
ship should be admitted as soon as they demonstrate their capacity for 
ordered self-government. 

Fifth, although the various plans differ with respect to the question 
whether force shall be used only to compel the submission of disputes to 
the court, or the council of conciliation, or whether the league is to go 
further and enforce obedience to the decrees of the court, it is submitted 
that the less ambitious plan of the League to Enforce Peace of merely com- 
pelling submission and leaving a nation free so far as the threat of force is 
concerned to disregard an award of the International Court, while less 
logical, is far safer in the beginning. If this plan be adopted, the objection 
of fixity loses all substance, and there is nothing left of it but this: that 
the proposal contemplates “A League of Nations,” which, as the Presi- 
dent said in his semi-centennial address at Omaha on October 6, 1916, 
“shall see to it that nobody [or, as the League to Enforce Peace would say, 
no signatory] disturbs the peace of the world without submitting his case 
first to the opinion of mankind.” If this be fixity, it is submitted the 
world can well afford to make it eternal. 


The CHarrRMAN. The second address will be by Mr. James Brown 
Scott. The simple title which comes after his name is only one of many 
— Director of the Division of International Law of the Carnegie Endow- 
ment. 

















101 


INTERNATIONAL ORGANIZATION: EXECUTIVE AND 
ADMINISTRATIVE 


ADDRESS BY JAMES BROwN ScoTT, 


Director of the Division of International Law of the Carnegie Endowment for 
International Peace 


Mr. Chairman, ladies and gentlemen: My purpose is not to quarrel 
with the “League to Enforce Peace” or its partisans. My idea is some- 
thing very different. It is a consideration of the question, which is very 
fundamental, of the relation which exists between force, on the one hand, 
and justice, on the other, and to examine how far we can say that force 
can ever be trusted to find out justice, and finding out justice, to secure its 
realization. That is a point about which we do not need to quote Penn, 
nor do I need to refer fo the distinguished authorities who have been cited 
in behalf of a league to enforce peace, a league of peace or a league of honor, 
as, by successive gradations, the presidential plan has, little by little, devel- 
oped into ‘“‘a league of honor,” a term used in his epoch-making address 
of April 2d, before the Congress. The question simply is, What has been the 
experience of the world since the first time that man went upright on two 
legs down to the present day? We have a right to invoke the history of 
mankind down to the present day in this matter of force in the settlement 
of disputes, because, until and including the present day, force has been 
invariably and inevitably used. 

In this way, going back to primitive man, up to the present day we 
find that force has not brought forth the fruits of perfect justice, and it 
seems to me we are perhaps justified in hesitating to accept a reorganiza- 
tion of the world based upon a principle which has always been tried and 
which hitherto has apparently not proved successful. Instead of force 
between two nations, we are now to have force between many nations; 
instead of the force of nations A, B, and C, which may happen to be in 
alliance, we are to have a force of the nations, beginning with A, B, and C, 
and going down to X, Y, and Z, if they can qualify as progressive nations, 
because all nations are not to be admitted to this league to enforce peace. 
We are going to have only those that stand the examination, those that 
are forward, and not those that are backward; and I venture to prophesy 
that it will be a very difficult task to line up the sheep and the goats, 
separating one from the other, to the satisfaction of the sheep, if they 
do not wish to be goats, and to the satisfaction of the goats, if they 
do not wish to be sheep. You must have something definite. You 
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must have something that will produce peace and not plunge the 
nations into war, because, by this plan, if one nation breaks the agree- 
ment, all nations, apparently, are to break it, because there has to be a 
union of minds and spirits, or else they would not come into this circle for 
the administration of justice. They must be nations of a certain stand- 
ing, and then having this certain standing, they must pledge themselves to 
go to war in order to accomplish the particular purpose, if some commis- 
sion or international council shall decide that some nation should have 
submitted either this matter to a council of conciliation or should have 
submitted the matter in question to a judicial decision. 

I am merely speaking of these matters, by way of introduction. 
I am willing, for the purpose of the present phase of the discussion, to 
admit that there is a league to enforce peace in being; that the 
difficulties of separating the sheep from the goats, of designating the 
progressive nations and the unprogressive nafions, and forming a 
league of nations, who, by a resort to arms have shown their interest in 
justice —I am willing to admit that there is such a league in being, 
and that it uses the strongest of terms that can possibly be found to 
unite the nations in a single force, to use the thought of William Penn, 
and to use this force in order to make war against a nation considered not 
to have a case, because, upon the bidding of the nations of the league, 
it has not submitted its case to a council of conciliation or to a court of 
justice. But, what I ask myself is this: If, in times past there have been 
agreements which nations have not lived up to, how are we to imagine, 
how are we to be justified in our belief, after the experience of mankind in 
the breaking of treaties, that because this bears the charmed name of “A 
League to Enforce Peace” these nations will live up to this agreement 
when they have refused to live up to many of their other agreements? 
For, if you examine any collection of treaties, you will find that not merely 
one nation, or a second nation, or a third nation, has failed in its inter- 
national agreements, but that all nations are tarred with the same stick. 
Whenever a treaty has been entered into which has borne rather hardly 
or harshly against a nation, that nation has either interpreted the obliga- 
tion out of existence, or it is declared not to be binding, or it has flatly 
refused to honor its obligations, alleging, if you please, a change of 
circumstances. 

Buf, I would ask, suppose this league is to be composed of twelve mem- 
bers; and that one of the members commit an act of hostility. The 
question is not, according to the statement, whether the nation was or was 
not justified in committing the act of hostility; whether it was right or 
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whether it was wrong; whether it was the assailant or not; the simple con- 
dition is that one nation used force without, in the first instance, submit- 
ting its claim to a council of conciliation, or to a court if it be a justiciable 
question. Now, if this one nation, number twelve, we will call it, does, in 
a dispute with number eleven, refuse to submit the matter in dispute to 
the council of conciliation or to the court of justice, and, taking the law 
into its own hands, invades the territory of number eleven, declaring war 
without first having submitted the matter to conciliatory advice or to 
judgment, then the other Powers are to unite their land or naval forces or 
to use economic pressure, in order to punish the recalcitrant nation, num- 
ber twelve, which agreed to this league, to which it is a contracting party, 
but which is not living up to its agreement. 

It is indeed a very attractive plan, although a rather specious one, 
because Mr. Dennis very honestly and very properly said there would be 
no compulsion to bring the nations into this league — differing from 
Penn’s plan, by which they should be forced into it— but the nations volun- 
tarily are to join this group. And where, it may be asked, is the wrong, is 
the crime in forcing a nation to live up to the agreement which it freely 
enters into, not by the use of force, not by duress? Seductive it is, but the 
fact is that in times past nations have insisted on living up to agreements 
when in harmony with their interests, and they have not lived up to them 
when they have not been to their interest. I bemoan this fact. I wish 
it were not so, but you do not cure this tendency in nations merely by 
duplicating evils. 

The resort to force is to be the result of an agreement. What possible 
ground can you have for the belief that the ten nations uniting them- 
selves to the eleventh, which was attacked, would, as a matter of fact, 
fall upon the twelfth nation hip and thigh, unless it were to their interest 
to fall upon this recalcitrant? If it were to their interest to fall upon it, 
they would do so without a treaty. Therefore, the treaty is unnecessary. 
If it is not to their interest to fall upon this nation, they will not do 
so, and if they are honest nations, they will say so frankly. That was 
the case with Sir Edward Grey, to whom reference was made. When the 
French Ambassador and the Russian Ambassador requested Sir Edward 
Grey to state that Great Britain would unite its forces with those of Rus- 
sia and France, Sir Edward Grey frankly remarked that public opinion in 
England would not allow Great Britain to go to war on a question involv- 
ing Serbia; but when Belgium was threatened, although there was no 
treaty between Great Britain and the other countries to go to war if 
Belgium was invaded, — the Belgian treaty being simply a promise on the 
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part of the contracting parties to observe Belgium’s neutrality, but not 
obliging each or any of them to go to war, — the mere threat, coupled 
with a reasonable belief that Germany would invade Belgium, caused 
Great Britain, unprepared as it was, with but a trifling land army, 
although it had a magnificent navy, to serve notice upon the Imperial Ger- 
man Government that if the territory of Belgium were invaded, the Gov- 
ernment of Great Britain would consider it a hostile act, and declare war 
on Germany. I am not impugning Great Britain’s motives. I rejoice that 
she resisted and threw herself in the path of the German army. But we 
must understand why Great Britain was willing to risk a trial of strength 
with Germany in the case of Belgium, when it was not willing to risk a 
trial of strength in a matter concerning Serbia. The reason is that there 
was an interest which appealed to Great Britain, with or without a treaty, 
which made it a life and death matter, and Great Britain drew the sword 
and, thank God, it holds it to-day, in its own interest, which is also the 
interest of the world, as I conceive it. 

But, with or without a treaty, Great Britain has ever resorted to force, 
wherever it was to the interest of Great Britain to resort to force. What 
interest would a South American nation—for I suppose some South 
American nations are to be permitted to qualify for admission into this 
league of peace — have in a matter involving Serbia? What interest 
would China have in a matter involving Serbia? What interest 
would Japan have in a matter involving Serbia, as such? 

My proposition is that nations, in the long run, act upon their own 
interests; that they act upon those interests whether those interests are 
stated and guaranteed by treaty; that after they put their hands and seals 
to a treaty, and it is not to their interest to observe the terms of that 
treaty, there are diplomats and there are lawyers shrewd enough to prove 
to the unwary and to the layman and to the world at large that the nation 
is not bound by the terms of the treaty. Italy was perfectly willing — 
and I do not criticize Italy — to take advantage of the Triple Alliance as 
long as it appeared to be Italy’s interest to be a party to the Triple 
Alliance; but when the Triple Alliance did not seem to be the interest 
of Italy, Italy did not observe its terms. It alleged that the agreement 
was a defensive alliance, and not an aggressive one, and withdrew from 
what was supposed to be an obligation, and instead of declaring itself for 
the Teutonic allies, and taking their side in the matter, Italy is lined up 
against them as one of their bitterest opponents. Why? Because, not- 
withstanding the twenty, thirty, or forty years of alliance with those two 
Powers, it was not to Italy’s interest to ally itself with those Powers against 
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the Entente Powers. Italy did as all nations do. It did as England would 
do and as the United States would do. 

My cure for this is not by appealing to nations to draw the sword in 
certain cases, but my cure for all this is a process of education; not a proc- 
ess of treaty making and treaty breaking, but a process of education 
beginning with the young and continuing through the middle age and the 
old age, beginning to-day and to-morrow and running into the future, win- 
ning over one generation, winning over another generation, and another 
generation, until justice shall be the great interest of the world, where- 
upon, if that day ever is reached, every nation, having an equal interest in 
justice, will be a partisan of justice and will see to the observance of jus- 
tice. Until we have awakened the public consciousness, until we have 
educated it, and until we have trained it into right thinking and right 
doing, to submit its own acts — not merely the acts of others — to scru- 
tiny and criticism and attack, until we have done that, treaties of this 
kind now, or in the future, will be as unavailing as they were in the 
past. 

Let me come back to a matter I was discussing a little while ago. 
These ten Powers, in the illustration I gave, are to unite themselves to the 
eleventh Power. But suppose they do not? What is to force the 
recalcitrants into line among the ten? Is there to be an executive com- 
mittee, a supervisory committee, composed of a number of the Powers to 
supervise the actions of the others and to compel them to resort to force? 
No; there is not, and there cannot be. There is, in my opinion, ladies and 
gentlemen, — and I state it without fear of successful contradiction, 
although I am well aware it has been controverted, — only one thing upon 
which we can build, and that is upon the good faith of the nations; and 
until you can train nations into the observance of their pledged word, until 
they can be persuaded to keep the given word, no amount of force will 
compel them to live up to the given word, if we are to judge of nations by 
the past, and if we mobilize the past so as to bring it to the bar of 
the present. 

I pass now to some broad and general observations as to the relation 
between justice and force. If it were proposed to be determined whether 
Mr. Dennis is stronger than I, that could be settled by force. If it were 
proposed to pit his physical strength against mine, we might do so here, 
without any great difficulty, and it would be quickly determined. But 
whether my views are right on this matter or whether his views are right 
on this matter is not to be determined by a wrestling match. He might 
trip me and throw me — and he no doubt could do it because he is more 
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athletic than I, and I am over age for any conscription system that has yet 
been proposed — but if he did trip me and did throw me, it would not set- 
tle the question whether William Penn was right or Ladd was right or 
Taft was right or President Wilson was right. There is no appreciable 
relation between the exercise of physical force, on the one side, and moral 
right and truth, on the other. 

The experience of mankind within national lines has been that instead 
of force being used for the determination of these things, there should be 
an appeal to reason, and every nation that makes a pretense to civiliza- 
tion has substituted for force, not more force, or collective force, but rules 
of law which have been agreed upon, and has had these rules of law 
administered by persons trained in the knowledge of the law and experi- 
enced in its administration through courts of justice. Little by little, the 
powers of reason have won over the powers of darkness, the cause of justice 
has triumphed over physical force as such, and there is a consensus of 
opinion among all civilized nations of the world that matters of this kind 
are not to be settled by mobs, by riot, or by lynch law, but that they are 
to be settled by duly constituted courts of justice. Justice has so won 
its way, that it is administered not by the policeman and the sheriff, but 
the judgment of a court of justice is almost self-executing. 

It has not been heard of among nations until the present day that there 
should be an international sheriff, that there should be an international 
police, that there should be an international executive to enforce its will 
against a collective group of persons, which we call a nation. The nations, 
because of the superiority of the method of resort to reason, and the experi- 
ence that they have had with it, will conform their actions to it, without 
resort to force. There are hundreds of decisions by arbitral tribunals that 
have been executed, which are, as a matter of fact, the justification for the 
belief that the nations can come to the standard of living up to justice. 
It is a very remarkable fact that, in the United States, although there is a 
Supreme Court in which State may sue State in matters of a justiciable 
nature, there is no provision in the Constitution for haling a State before 
that court; there is no provision in the Constitution or any law of the 
United States to secure the execution of a judgment of the Supreme Court 
of the United States against a State; indeed, there is a decision of the 
Supreme Court of the United States, in the case of Kentucky v. Dennison, 
in 24 Howard Reports, at page 66, holding positively that there is no such 
power in the general Government or any department thereof, to compel, 
by physical force, the execution of a judgment of the Supreme Court of 
the United States, against a State of the Union. And yet, day by day, 
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year by year, suits have been begun by States and judgments rendered in 
the Supreme Court which have been complied with, however unwillingly 
and grudgingly. 

What the American people can do, may we not believe others can do? 
What nine men sitting on Capitol Hill can do, nine men sitting in a tri- 
bunal at large can do. Instead of training men in the handling of arms; 
instead of forming leagues to fall upon and prey upon nations to force 
them to live up to agreements, when the very agreement depends on the 
nations’ good faith in observing it, the thing to do, I submit, is not to 
question their good faith, but to offer a premium for keeping it, and to 
engage in a campaign of systematic instruction in the schools, in public 
and in private, in season and out of season, for the administration of 
justice through orderly agencies, established for that purpose, so that, 
little by little, the reign of law may win over the rule of barbarism. 


The CHAIRMAN. Not desiring to referee this contest that was planned 
for us, we will postpone the discussion until after the next paper. 

The next paper is “America and the Future Society of Nations” by 
Dr. Alvarez of Chile, the Secretary General of the American Institute of 
International Law. 


AMERICA AND THE FUTURE SOCIETY OF NATIONS 


ADDRESS BY ALEJANDRO ALVAREZ, 
Secretary General of the American Institute of International Law 


Since the month of August, 1914, we have been witnessing the ravaging 
of Europe. Nearly all the states of the Old World are engaged in a war 
of political and economic rivalry. Powerless to put an end to the conflict, 
the nations of America have deemed it their duty not to increase the num- 
bers of the belligerents'and to safeguard their rights as neutrals. Apart 
from this attitude of a governmental or diplomatic character and the con- 
demnation by continental public opinion of acts of hostility contrary to the 
sentiments of humanity and civilization, the intellectual element, particu- 
larly the American Institute of International Law, has felt that our con- 
’ tinent has still another duty to perform, more delicate and more formid- 
able: to prepare the way for the future reconstruction of the society of 
nations and of the law that should govern it, for the origin of the present 
catastrophe has shown the need of such a reconstruction. 

The systematic violation of the neutral rights of the United States, as 
well as the attacks on human life at sea committed by one of the belliger- 
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ents, has forced this republic to take part in the war; but in doing so it has 
given the conflict new objectives, which will mark a memorable epoch in 
the history of civilization, and especially in the history of international 
law. 

In entering the war the United States does not propose merely to 
secure satisfaction for its violated rights, nor does it aim to obtain com- 
pensation or territorial extension or an indemnity of any kind; neither 
does it propose to uphold or to sit in judgment on the political interests or 
the national claims or the economic rivalries of European countries. What 
it does seek is, as President Wilson has said with such eloquence and sim- 
plicity in his famous message of April 2d last, backed by the Congress and 
the public opinion of his country, to serve the general interests of mankind 
by endeavoring to bring it about that in future the society of nations shall 
be governed by the principles of law and justice, not by force and arbitra- 
riness. The following passage especially should be noted: “We are but 
one of the champions of the rights of mankind. We shall be satisfied when 
those rights have been made as secure as faith and the freedom of nations 
can make them.” The objects aimed at, therefore, surpass the reasons 
alleged for participating in the conflict. Thus, the war whose origin pre- 
sented a petty and distressing character of rivalries and rancor, has now 
assumed, through the action of the United States, a lofty aim of civiliza- 
tion. 

This attitude of the great republic comes at the opportune moment. 
If the need of reforms in the society of nations was not felt at the outbreak 
of the war, the public opinion of the world has during the past three years 
grown weary of this wanton destruction and demands that it be brought to 
an end, not by a simple treaty of peace, but by important reforms in inter- 
national and national society, so that similar cataclysms may be impossible 
in future. The chancellors and statesmen of the two groups of belligerent 
countries in Europe have also repeatedly shown a desire and are strongly 
disposed to codperate in an effort to insure peace in the future; and the 
Russian revolution shows that even countries where liberal ideas are at 
their lowest ebb are to-day demanding a state freed from autocracy and 
entirely under democratic control. 

The United States is therefore echoing and emphasizing a universal 
social aspiration. This easily explains the profound sympathy and the 
ready support which this attitude has met with not only in the belligerent 
countries of the Allies, who have expressly accepted the objects set forth 
by President Wilson (King George’s message to President Wilson, under 
date of April 6), but also in neutral countries, especially in those of Latin 
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America. When the war is over, these objects may align the whole world 
with the United States, and in this sense, although belligerent, this coun- 
try may continue to be the center of peace negotiations. 

Thus, what the American Institute of International Law has heretofore 
held to be a moral duty for our hemisphere, has now become for this 
great republic a sacred military duty, as sacred as was the duty of 
emancipation more than a century ago. 

This is not the first time in contemporary history that the United 
States has made itself the champion of generous and disinterested aims; or 
rather, of causes which, though involving originally merely personal inter- 
ests, are at the same time bound up with or seek the great interests of 
civilization. In 1898, when the United States declared war on Spain, it 
did so in order to bring into being a new republic among the nations of the 
world. President McKinley’s message to Congress of April 11th of that 
year states this clearly; and the resolution of Congress authorizing the 
President to declare war on Spain says, in its 4th resolution: 

That the United States hereby disclaims any disposition or inten- 
tion to exercise sovereignty, jurisdiction, or control over said Island 
except for the pacification thereof, and asserts its determination, 


when that is accomplished, to leave the government and control of the 
Island to its people. 


The United States has kept its word, and its two interventions in Cuba 
were for the purpose of restoring public order; it evacuated that country 
as soon as order was restored. 

The nations of Latin America, in their turn, have engaged in formidable 
wars for purely humane and fraternal purposes, such as the wars under- 
taken for the liberation of certain states of this continent at the time of 
the emancipation. In 1865 Chile went to war with Spain merely in order 
to preserve the independence of Peru. 

Therefore, the states of Latin America cannot now view unmoved the 
war undertaken by the United States for a new society of nations; the 
objects sought and the gratitude which these states owe to this great repub- 
lic for the defense of their independence and liberty, with the Monroe 
Doctrine, added to the peril of the triumph of German imperialism and 
armed force, counsel them to take another attitude than that of simple 
spectators of the catastrophe which is occurring before their eyes. 

The present cataclysm may be compared with the French Revolution, 
as to its objective of social reform. In both there is an old order whose 
destruction is sought, and a new order, as yet unseen, to be established 
after passing through an intermediate period of uncertainty. Between these 
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two upheavals there are marked differences which it may be useful to 
point out. The revolution in France was first a reactionary movement, 
and then a movement for the destruction of a vitiated system of state 
organization, of which the whole world had grown weary. The reaction 
begun, it assumed ever increasing proportions in the desire for reform. 
From France it spread throughout Europe with the wars of the Revolu- 
tion, and resulted in the reorganization of the state and of international 
society, which has prevailed from that time to the present day. The cata- 
clysm which we are witnessing was at the outset a contest between rival 
European states; it has become a struggle for the modification of the soci- 
ety of nations and of the political organization of states. In other words, 
the French Revolution was in the first place a movement for the organi- 
zation of a new state, and in the second place for the formation of a new 
international society; to-day we are seeking, first, a new international 
organization, and, secondly, a modification of the organization of the 
state. 

A second difference is that in the French Revolution what was sought 
was merely a transformation of society in conformity with the ideas of 
the political philosophy which flourished in those days. It was possible to 
bring about this modification of the political organization of the state, but 
only after a period of uncertainty and groping, which lasted more than a 
quarter of a century, since the countries were not prepared for so sudden a 
transition to an order of things so different from that which they had 
known. To-day, if we know how to profit by experience, the desired reform 
may perhaps be effected within a few years from the outbreak of the war. 

A third difference is that the Revolution and the wars that fol- 
lowed it ended in a treaty of peace, which was the work of diplomats ex- 
clusively, who took into account principally the interests of their own coun- 
tries and gave little attention to the general interest, and no attention at 
all to the sentiments or will of the people, especially in constituting new 
states. The present war was at the outset exclusively the work of diplo- 
mats and governments, who during the course of the nineteenth century 
had created an artificial incompatibility of interests between the countries; 
and now everybody feels that the conflict must be solved with the partici- 
pation of the people, that is to say, in the assistance and consultation of 
all the social factors which represent the vital forces of the nations. 

What must especially be borne in mind to-day, in view of the facts of 
history, is that it is possible to accomplish great social reforms when they 
are demanded by universal opinion, and that great wars have been waged 
to this end. They make possible reforms which in normal or peaceful 
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times would require centuries for their accomplishment. ‘These cata- 
clysms are like great earthquakes or a vast conflagration, which destroy a 
city and make it easy to reconstruct and embellish it. Society has made 
much progress as the result of wars that have had lofty aims: the French 
Revolution, the emancipation of America, the European Revolution of 
1848, etc. In order that the reform sought to-day may be accom- 
plished as rapidly as possible and without disturbances, it must be based 
not on pure philosophical speculations alone, as at the time of the French 
Revolution, but on a more positive basis. It must be based upon 
the experience of the New and the Old World in political life during the 
past century and the aspirations of mankind. The political doctrines 
and institutions of America offer us at the present time a much more 
valuable contribution, which does not appear at first sight. 

What are those reforms sought at the present time by public opinion, 
especially by American public opinion? What are the best means to 
ascertain and achieve them? And what are the lessons that we can 
draw from experience? It is necessary to throw light on the most 
urgent reforms demanded by universal opinion, taking them from the 
declarations of the most representative spokesmen of that opinion: the 
declarations of the statesmen of the belligerent countries, the desiderata 
expressed by great industrial, scientific or social bodies, such as labor 
organizations, professional unions, parliaments, universities, scientific 
associations, etc. Some of these have already frankly expressed their opin- 
ions on the international organization of the future. American opinion 
is reflected, in the first place, in President Wilson’s message of April 2d, 
and again in the declarations adopted by the American Institute of In- 
ternational Law, as well as in the definitive projects which it will elabo- 
rate at its next session at Montevideo and which are now being studied 
by the various national societies in the twenty-one republics of our conti- 
nent. Above all, these ideas coincide, or at any rate they are not in- 
compatible, and may we not hope that this war, which is now ravag- 
ing the world, will ultimately bring us the untold benefits of a happier 
and more fraternal humanity. 

The indispensable condition for stability in international society is that 
it shall in future rest upon well-constructed states, for if their organization 
is defective, the flaws will necessarily show themselves in their external 
relations. 

According to the experience of the last century and the new require- 


ments of social organizaton, in order that the state may have a solid inter- 
nal structure, 
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(a) It must be constituted on the so-called basis of nationality; that 
is to say, it must be formed, not of different nationalities, but of the same 
nationality, although individuals of different races or countries may freely 
dwell in its territory; 

(b) Its organization must be democratic — that is to say, its govern- 
ment must really be in the hands of the people — not autocratic or oligar- 
chic. The French Revolution ended absolute monarchical power, and the 
present great war will probably end autocracy. In his message of April 2d, 
President Wilson laid great stress on the democratic organization of 
states as one of the best means of assuring peace in future. He said, “A 
steadfast concert for peace can never be maintained except by a partner- 
ship of democratic nations. . . . Only free peoples can hold their 
purpose and their honor steady to a common end and prefer the interests 
of mankind to any narrow interest of their own.”’ And, as a matter of fact, 
when all states have a truly democratic organization, there will not be, as 
there are to-day, artificial or cabinet rivalries, or alliances for aggressive 
purposes, or secret policies which produce no other results than mutual 
distrust, nor will the people be launched in a war which they have not 
accepted as inevitable; 

(c) The interlocking of interests and the growth of interdependence 
between individuals demand that an end be put to the individualistic sys- 
tem which was established after the French Revolution and which pre- 
vailed during the nineteenth century. Individualism had already been 
attacked at the close of the century, and the present cataclysm has made 
it clear that it must be absolutely abolished. As a matter of fact, when 
the war began, the countries taking part in it felt the need of codrdinating 
under government control all the factors of agricultural production and a 
large part of their manufactures, and also of regulating the distribution 
and expenditure of wealth. In other words, individualism and competi- 
tion in production have suddenly been replaced by coéperation for the 
benefit of all. This new order of things, far from being abandoned at the 
end of the war, should, on the contrary, be given final form. Nothing short 
of a fatal individualistic obsession can induce us to react against a system 
of codperation which has saved all the countries from a formidable crisis. 

(d) The education of democracy is a difficult problem for the future. 
The universities must unite and, if possible, centralize their efforts, so 
that education may become as uniform as possible in all countries, thereby 
avoiding that chaos of opinions and divergence of views even in funda- 
mental matters, which are the cause of so many disturbances in the politi- 
cal life of states. The Second Pan American Scientific Congress, which 
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met at Washington in 1916, adopted, on the proposal of the delegations of 
Chile, Argentina, and Brazil, a project for a Pan American University 
Union, which is now being studied by the Pan American Union — a pro- 
ject which, when it is carried into effect, will render incalculable services 
to our continent. 

In the education of the democracy of the future we must abandon the 
individualistic point of view, basing this education upon solidarity, that is 
to say, upon a profound sentiment not only of the rights of man, but also 
of his subordination to the general interests of the state and of civilization. 
The narrow chauvinistic patriotism, which has prevailed up to the present 
time, must be corrected and tempered by the conception of social solidar- 
ity, which has been considered utopian, but the present war has shown its 
great importance. The duties toward humanity must henceforth be as 
well known and respected as the civil duties of citizens are to-day. 

As regards the new organization of states, it should be noted that the 
states of our continent more nearly meet these conditions than those of 
Europe, a fact that may be easily explained, given their rather recent 
origin and consequently their lack of a historical past to complicate their 
internal conditions. And this, among other reasons, is why in American 
international society there are fewer rivalries and a greater solidarity in 
their mutual intercourse than among the nations of Europe. 

With states constituted in accordance with the demands of present-day 
universal opinion, that is to say, essentially democratic, the national 
and the international society will rest upon solid foundations. Without a 
basis of this kind, any organization will be short-lived or unstable. 

But a wise organization of the state will not suffice. International 
society must itself rest upon a solid basis, which will develop and con- 
solidate the interdependence which civilization has created between states 
and which will suppress, or at least attenuate, the causes of disputes and 
provide adequate means of settling them when they arise. 

To this end, we must avoid certain projects, seductive in appearance 
but very difficult of practical realization, which have more drawbacks 
than advantages. In this category must be placed schemes for universal 
federation and for the perpetual guarantee of the territorial integrity 
of all states. Another seductive project, which has a great number of 
supporters, is that of a universal League to Enforce Peace. At the 
banquet given on May 28, 1916, by the League to Enforce Peace, Presi- 
dent Wilson declared himself to be in favor of such an association, an idea 
which has not failed to meet with a certain amount of opposition through- 
out the country. The governments of the belligerent countries, especially 
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of England and Germany, have formally declared themselves in favor of a 
League of this kind. 

The American Institute of International Law, for its part, cannot 
accept this League, because, in its opinion, such an association would in 
reality be nothing more than a repetition of the attempt made in 1815 by 
the great Powers to enforce peace in Europe, which only resulted in their 
intervention in the internal and international affairs of the weaker states. 

The Institute believes that the results aimed at by the League to 
Enforce Peace can be attained by other means of a more practical and less 
dangerous character. 

What should these means be? Experience has shown how precarious 
and dangerous were the foundations upon which the great Powers endeav- 
ored to establish peace in Europe during the nineteenth century, — the 
balance of political power, alliances, and armed peace, — and the solid 
foundations upon which rests the society of American states, — free codper- 
ation between all countries, as well as the rapprochement of their political 
and economic interests. The same lessons of history and of contem- 
porary life show us of how great value in the reconstruction of international 
society is the work in which all the states of the world were engaged for the 
purpose of developing their common interests, but by correcting and com- 
pleting this work in conformity with the experience and unanimous senti- 
ments which have come to light in the course of the present war. 

In order to strengthen the bonds of friendship, it is necessary to 
establish institutions in which the general interests of mankind and of 
each separate continent can be considered and discussed. There is a 
great difference in this respect between Europe and America. In the 
Old World the great Powers have assumed the right of watching over 
the general interests of mankind, the other states having no effective 
initiative in this respect. In America two institutions have been created, 
the Pan American Union and the Pan American Conferences, composed of 
representatives of all the states of the continent, whose mission is to watch 
over the common interests of the continent. In practice these institutions 
have produced beneficent results, which must become still greater in 
future. The institutions to be created must be of a universal character, 
that is to say, in which all the states of the world are represented, for 
matters of universal interest; and of a continental character for questions 
of interest to each continent, every continent having problems and situa- 
tions of interest to itself alone. In this way the states of Europe will be pre- 
vented from interfering in American affairs and there will not be attempts 
to force the states of our continent to interfere in purely European matters. 
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States must pursue the internationalization of their administrative 
departments by the centralization of “international unions” and the 
creation of others. They must also form an economic and commercial 
union, for the purpose of codrdinating everything that relates to inter- 
national commerce and the freedom of land and sea routes, and of cen- 
tralizing information with regard to agricultural and industrial production. 
The services which the International Agricultural Institute has already 
rendered show the advantages of this kind of institution. 

The American Institute of International Law adopted at its second 
session, which was held at Havana last January, ten recommendations 
known as the “ Recommendations of Havana Concerning International 
Organization,” which seek to bring about through the codperation of 
all the states a better guarantee of peace in future. We wish to call 
special attention here to two of these recommendations: the creation of a 
council or committee of conciliation for disputes of a political nature, and 
of a truly international court of justice for disputes of a legal character. 
If the former institution is a new idea, the latter is a project of long- 
standing, which harks back to the Second Hague Conference, but made 
more complete at the present time. In America especially there is a 
desire that the court be modeled after the Supreme Court of the United 
States and the Central American International Court, both of them 
prototypes of an international court. It shall also be the mission of this 
court to interpret and develop the law in case of omissions in its provi- 
sions. This is merely an extension of the privilege granted to the Prize 
Court by the Twelfth Hague Convention. The American Institute of In- 
ternational Law has referred also for study to the various national 
societies two projects, one with regard to the creation of a committee of 
conciliation of a continental character for political matters, and the other 
concerning a court of arbitral justice. 

Likewise, for the purpose of strengthening the bonds of friendship and 
of preventing disputes between states, it is necessary, as the Hague Con- 
ferences have already proclaimed, to extend the domain of law, in order 
that as little room as possible may be left for politics and arbitrariness. 

The need of creating an international legislative organ to formulate 
the rules which shall govern the relations between states is strongly felt, 
and it is generally agreed that the best course to follow to this end is to 
organize the Hague Peace Conferences in such a way as to make them 
periodic, in order that international law may be gradually and progres- 
sively codified. The Institute favors this idea in its Recommendations of 
Havana. 
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We now come to a very delicate and complex question: the recon- 
struction of the law which should govern the society of nations. Should 
this law be reconstituted, or merely revised in certain of its provisions, so 
that it will be henceforth practically what it has been in the past? The 
American Institute of International Law has, ever since its foundation, 
devoted itself entirely to the study of this question, and has reached the 
conclusion that it cannot be answered a priori, but that the course already 
pointed out should be followed: the experience of the past century and the 
aspirations of mankind. Taking these facts into consideration, the Insti- 
tute is of the opinion that hereafter there must be important changes in 
international law itself, in its fundamental principles, in their underlying 
bases, rather than a mere revision. 

Let me outline what the Institute has done or is now doing in this 
respect, full and detailed information being contained in the various pub- 
lications which the Institute has thus far issued. 

In the first place, the Institute deemed it necessary to proclaim and clearly 
define the fundamental rights and duties of states, about which, in spite of 
their importance, people have not heretofore been in complete agreement. 

The American Institute of International Law adopted at its first ses- 
sion, which took place in Washington in 1916, a “ Declaration of the Rights 
and Duties of Nations.” This Declaration proclaims five fundamental 
rights: independence, liberty, equality, free development, and the state’s 
exclusive sovereignty over its own territory. The importance of such a 
declaration consists not in the rights proclaimed, but in the limitations 
that these rights must receive: the general interest and sclidarity that 
bind the countries constituting the society of nations. These limitations 
will give to such rights a very different character from the character they 
have had until now, especially with regard to the rights or powers that 
the states can exercise in virtue of such fundamental rights thus limited. 
The American Institute of International Law is now studying this impor- 
tant question, particularly the right of necessity, the right of intervention, 
and the right of diplomatic claims, which, in the opinion of some, are to be 
derived from the right of self-preservation. 

Furthermore, international law must be Americanized, that is to say, 
American doctrines and points of view with respect to certain matters 
must be incorporated in it, which doctrines are distinguished by their 
liberal and democratic character, especially those relating to freedom of 
commerce, to diplomatic claims, etc. 

Moreover, the defects and shortcomings which the experience of the 
past century has shown to exist in international law must be corrected, 
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especially in the matter of the sources of legal rules and of the principles 
to be followed in settling questions where no rules exist; the observance of 
legal rules must be insured by means of effective sanctions; and there must 
be a peaceful means of satisfying certain social aspirations or needs, means 
which do not exist to-day. The Secretary-General of the American In- 
stitute has submitted to the consideration of the national societies pro- 
jects aiming to supply some of these deficiencies. 

A branch of international law which especially should be modified is 
that relating to war and neutrality. Without having any illusions with 
regard to the absolute abolition of war, we must endeavor not only to make 
it more humane, which was the dominant object of the Hague Conferences, 
but to see to it that its laws are really observed. 

The conception of neutrality must be changed radically. In future it 
must consist, not in burdens imposed upon neutrals for the benefit of bel- 
ligerents, as it is to-day, but in the sanction of and respect for the rights of 
neutrals, particularly their commercial intercourse, which should not be 
violated or restricted by a state of war between other countries. From the 
beginning of its independence the United States has made itself the cham- 
pion of the extension of the rights of neutrals; and President Wilson, in 
his various messages relating to the war, has brilliantly upheld these same 
rights in what he calls “the freedom of the seas.’”’ Secretary of State Lans- 
ing requested the American Institute of International Law at its first ses- 
sion to draw up a project favoring the rights of neutrals and freeing them 
from the burdens which international law has laid upon them. The Sec- 
retary General of the Institute prepared a project and presented it at the 
second session held in Havana, which is radical in the objects it proposes, 
for not only does it remove all restrictions on the rights of neutrals, but it 
also contemplates adequate means to insure respect for those rights. This 
project makes no attempt to favor the interests of either of the two groups 
of belligerents, as might have been supposed; it is therefore neither pro-Ally 
nor pro-Teutonic; it is American, that is to say, it reflects the aspirations 
and interests of our continent in this matter. On the other hand, the 
project is not intended for immediate practical application; it is a plan to be 
carried into effect after the war is over. It is possible that public opinion, 
weary of the present calamity, will then be ready to accept the project 
which has been submitted to the Institute. 

Finally, in order that the reform in international law may be really 
effective, it must be made complete by two other modifications which are 
closely connected with it: a new conception of diplomacy and a new con- 
ception of the study of international law. As regards the former, secret 
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treaties must hereafter be abolished and public opinion must control the 
discussion and direction of international affairs. As regards the study of 
international law, it must not favor national chauvinism, but be guided by 
the fine maxim, “ Above all nations is humanity.” The divergent theories 
of different schools in this branch of legal science must be harmonized; 
some of these divergences are irreducible, but there are others of them that 
can be smoothed away by a good uniform method of study. In America 
we must, by means of comparison, bring more closely together the doc- 
trines of the Anglo-Saxon school represented by the United States and 
those of the continental school represented by Latin America, in order to 
discover the reason for these differences, and if it is impossible to blend 
them, at least to draw them together in their efforts, so as to form 
an American continental school which, by the liberality of its doctrines 
will surely exert a great influence on the future development of interna- 
tional law. 


The CHarrRMAN. According to the program, there is now opportunity 
for discussion. 


Mr. C. D. Pucstey. I agree with Dr. Scott that force of itself and by 
itself does not settle disputes, either between individuals or between 
nations, except as to which is physically the stronger; but I cannot sub- 
scribe to the proposition that either the principles of international or muni- 
cipal law are self-executing. Dr. Scott has stated that a nation will be 
actuated by self-interest as to whether it adheres to a treaty or not, and, 
in the same way, I believe it will be actuated by a self-interest, whether it 
conforms to a decision of a court of arbitral justice or to a council of con- 
ciliation or to a court of arbitration. I feel that when the principles of law 
are once determined by an impartial tribunal, there must be some sanction 
to give effect to that law, and that it cannot be, of necessity, self- 
executing. I feel to-day that we are living in a time of national conscious- 
ness, with national organizations, and until the time arrives when we 
come to think as Dr. Scott has intimated, which will come by a process of 
education, by inculcating into succeeding generations the idea of observ- 
ing to a certain extent the interests of sovereignties in the preservation of 
order and the welfare of the world — until that period has arrived, we have 
got to have the beginnings only of some plan of world organization by 
which reference shall be made to a court, and that some forum such as has 
been proposed, a league with some means of a joint force to enforce those 
decrees, will be necessary. 


The CHarrMaAn. Any further discussion? 
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Professor THEODORE P. Ion. I should like to say a few words in regard 
to the neutrality of Belgium. Dr. Scott told us that England was not bound 
to go to war on account of the treaty. I think a statement of that kind — 
of course, my memory is not so fresh about it now — was made at one 
time in the House of Commons by Mr. Gladstone, that England was not 
bound to go to war, but that it was a matter of expediency —I think was 
the expression. However, I think there is another point in that matter. 
In the House of Lords, I think, a few years after the conclusion of the 
treaty guaranteeing the treaty of Luxemburg, the question came up, and 
Lord Derby made a speech and distinguished the guarantee of Luxem- 
burg, which is a collective guarantee, and the guarantee of Belgium, which 
is a simple guarantee, and he said that England and the other Powers were 
not bound to assist Luxemburg unless all of them went together, whereas, 
in the case of Belgium, as the guarantee was simple, each of them was 
bound to assist Belgium. I think that was the distinction he made. As 
far as I remember, that distinction between the treaty of Luxemburg and 
the treaty of Belgium was criticized, and criticized very bitterly. Mr. 
Geffcken criticized Lord Derby bitterly for this distinction, and some of 
you may remember that, in the Blue Book published by Great Britain, 
Sir Edward Grey referred in one of his dispatches to this distinction, and 
I think he said that Great Britain was not bound to go to the assistance 
of Luxemburg, because, in fact, Germany violated both treaties, and there- 
fore Great Britain made that distinction. I think he simply said in that 
dispatch that he approved or indorsed the opinion of Lord Derby or of 
Lord Clarendon. Any one who will read the speeches at that time will 
understand that was the distinction made by Lord Grey. I do not know 
upon what Dr. Scott bases his argument, unless he refers to that state- 
ment made by Mr. Gladstone in the House of Commons. Of course, Mr. 
Gladstone is a great authority on many questions, but in the last dispatch 
of Lord Grey that distinction was made. Great Britain in the present war 
never said she was not bound to go to the assistance of Belgium. 


Mr. Soterios NicuHorson. Mr. Chairman, I think that the argu- 
ments made against and in favor of the League to Enforce Peace are both, 
in one sense, futile, for the reason that war will always be with men un- 
less nations are brought together in a federation. A federation of nations 
is necessary for the future permanent peace. Such international govern- 
ment should have absolutely nothing to do with the internal affairs of 
any nation. The election or appointment of a legislative body to codify 
international law, the establishment of an international tribunal, and 
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the contribution of a federal army and navy to enforce the decrees of the 
court, are the first steps that we should endeavor to accomplish. Only 
in the same way that the United States protects the forty eight States 
can the international government protect the family of nations from 
future wars. For as Dr. Scott pointed out, the League to Enforce Peace 
can at any time -break the treaty and be divided into alliances, like the 
belligerents on the two sides that are fighting to-day. It is, therefore, im- 
perative that a world federation be formed, and the sooner we realize and 
advocate it, in every corner of the globe, the better it will be for the world. 


Mr. Scott. I do not rise at all to continue the discussion, but merely 
to say that the authority for the remarks I made was not Mr. Gladstone, 
great as his authority is, but the treaty itself. There is no obligation 
placed on the nations, signatories of the treaty of 1870, to use force or to 
take forcible measures in order to preserve the neutrality of Belgium, but 
merely an obligation, as I see it, on each party to the treaty not to vio- 
late its terms. There was a collective guarantee in the case of Luxemburg. 
If confirmation were needed of these facts, I should simply submit the 
treaties of 1839 and those of 1870, respectively, between Great Britain, on 
the one hand, and Prussia and the North German Confederacy and France, 
on the other, by the terms of which each guaranteed that it would not 
violate the neutrality of Belgium, and if one of them did, that Great Brit- 
ain would ally itself on the side of the other party at war, a fact which 
would not have been necessary if the treaty of 1839 had been I take it, 
one not merely recognizing a status, but a pledge to use force in case of a 
violation. However, one may be wrong and one may be right on that. 
The fact is, whether there was a treaty or whether there was not a treaty, 
the maintenance of neutrality was a matter of interest, because Belgium 
was nearer to Great Britain and in the other instance, it was not of such 
interest to Great Britain, because Serbia was a greater distance away. 
The vital interest involved in one case was not involved in the other, and 
hence the difference. 


Professor Ion. That very point came up for discussion in the House of 
Commons, and it was very thoroughly thrashed out. There have been 
many discussions about it, and it affords very interesting reading. It was 
distinctly and very clearly stated in the House of Commons that the sec- 
ond treaty did not at all have any reference to the first treaty; that the 
second was simply a repetition of the first treaty; that at the time, as Mr. 
Gladstone said, France or Germany or Prussia were trying to violate the 
neutrality of Belgium, and it was decided to make a second treaty. 
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Mr. ArtHur G. Hays. On one point, I am inclined to disagree with 
Dr. Scott, although I do so with great, diffidence having studied under him 
for some time in the law school. I think, when it comes to a question of 
vital interest, nations will probably disregard treaties; but otherwise 
when nations enter into treaties, they ordinarily will observe them, 
sometimes even to the point of going to war, regardless of whether it is 
to their interest or not. I question whether this country is in the war 
because it regarded only its interests. The mere fact that there is a 
treaty is an important consideration. 

I recall that when I was in England recently, the general opinion there 
expressed was that England was in the war— and this was, I think, the 
general understanding of fully ninety per cent of the people — wholly on 
account of the Belgian question. If that is the basis for the big recruit- 
ing campaign that has been going on in England, to bring people into the 
war, why is it not possible to arouse the interest of people generally to 
such an extent as to bring about the observance of treaties generally, even 
though apparently only other nations are concerned? 

I remember asking a number of men at a dinner whether they thought 
England was actually at war because of the invasion of Belgium, or, to 
put it another way, if Belgium had been in another part of the world and 
England’s interests were not vitally affected, would England have gone to 
war? They said, of course she would have gone to war; that a violation 
of a treaty was something that they could not stand for. I suggested one 
or two cases where I thought Great Britain had stood for that. I asked if 
Belgium had been Morocco, and there had been a similar treaty, if Great 
Britain would have gone to war. They all agreed that possibly they 
would not have gone to war except one man, who stated he was too much 
of an idealist to believe this. The recruiting posters displayed throughout 
England announce the fact that England is in this war'on behalf of other 
people, on behalf of Belgium, and that stirred up great enthusiasm. If 
that is sufficient to make this strong appeal in that instance, it does seem 
to me that it is possible that people can be aroused to the point where they 
will live up to the obligations of their treaties, perhaps for other nations, 
even though their own vital interests are not affected. 


Senator HENRI LAFONTAINE. Mr. Scott has said that there is no hope 
that a nation will be faithful to its treaties where its interest is not 
involved. He has stated that Great Britain went to war because its self- 
interest was involved. 


Mr. Scott. I do not believe I stated that. 
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Senator La FonTarne. You said that Great Britain went to war only 
because its interest was involved. 


A MemBer. You will be quite accurate if you will omit the word 
“ only.” 


Senator La FonTAINE. He said a nation will not remain faithful to its 
treaties if it is not to its interest. He cites the case of Italy, but I disagree 
with him. It is not possible to establish such an organization as has been 
suggested, and have inside of it nations who will organize for war, if 
necessary, to enforce treaties which they have entered into. 


Mr. Scott seems to think that the only disputes which will arise among 
nations are the kind of disputes which arise between individuals inside of 
a-nation. But, we know that there are many different kinds of disputes 
which arise between nations which do not arise between individuals com- 
posing a nation, and I think, if the time arises where force is necessary, in 
order to urge compliance with the obligations of treaties, that the na- 
tions composing such a league should be prepared to enforce them by 
some means of constraint. I stand very strongly for that proposition. 

Taking the history of the world, it is well known that we have changed 
our minds about many things. We have changed our minds about lawful 
institutions and lawful practices. Torture used to be a lawful process; 
it lasted during centuries, but it is now never used. Slavery was a legal 
institution in this very country, in the sixties, but it is no longer per- 
mitted. Why should the world not change its mind about war, as about 
dueling? Dueling was lawful, but dueling is not allowed any more in 
any of the nations of the world. If war in the future is considered as 
an unlawful process, then the use of the forces of the nations against a 
warlike people is as natural as to use the force of a nation against a 
criminal or a band of criminals, or to use force torquell disturbances, 
arrest burglars, etc. 


Mr. Scott. The last speaker presents some very difficult questions for 
me to answer. For instance, he suggests that such and such may be the 
situation in the future. I am not the authorized spokesman of the future. 

I want to call attention merely to one thing that I said, or that 
I thought I said, namely, that injustice, the breach of treaties and acts in 
violation of treaties, were not to be cured by force or to be stamped out of 
existence by collective force; that the hope of the world, as I see it, is not 
in leagues or combinations, but in a change of the standard of conduct of 
mankind, and, therefore, of nations through a gradual, long, and painful 
process of education, appealing to the intellect, appealing to the heart, 
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and not to the right arm which has ruled the world from the beginning to 
the present day, and which is still ruling it. I look toa reform and a change 
in the standard of conduct in the thought of men, in the creation of a pub- 
lic opinion which will insist upon better things. If that public opinion is 
not created, treaties are scraps of paper, judged by the history of the past 
— not that I want them to be scraps of paper now or in the future. My 
method and my panacea is education, and the raising of men, women, and 
nations to the highest standard, by bettering their spiritual nature and not 
by forcing them into leagues in order to redress wrongs. 


Mr. S. K. Hornsecx. I have such great respect for the opinion of 
Dr. Scott that when I find myself not in agreement with his views, I hesi- 
tate to express myself on the points where I find that he and I differ. 
What I wish to say, I shall put in the form of interrogatories and be brief. 


Dr. Scott has referred to the Supreme Court of the United States 
to-night, and he has referred much more extensively to it elsewhere. I 
should just like to put this question, and I hope we will get Dr. Scott on 
his feet again: Does Dr. Scott believe that the Supreme Court of the 
United States would have had that eminently successful history which it 
has had, had there not been organized, at the time it was put into exist- 
ence, an administrative and legislative body with the three depart- 
ments, Executive, Judiciary and Legislature, working together? 

Dr. Scott has referred also to history as demonstrating the futility of 
reliance upon certain institutions. Might I ask Dr. Scott whether he will 
show us in history any place or any system in which law and order have 
been established without there being behind the law the sanction of some 
variety of force? Has it not been the history of bringing order out of 
chaos, among groups of people, that there has been the setting up of 
law, with force behind the law, to see that the law is observed, or if not 
observed, that the breakers of the law are punished? 

Will Dr. Scott also, in referring again to the Supreme Court, tell us 
whether he believes any controversies between the States which have been 
adjudicated by the Supreme Court of the United States have been con- 
troversies of such a type that they would have led to war between the 
commonwealths between which these controversies existed? Has it not 
been true that the controversies which have been adjudicated by the Su- 
preme Court have largely been controversies of the character which we 
have found settled by arbitration between the nations: matters, for 
instance, of boundary disputes and ,the use of waters, etc.? 

I am a very great believer in the possibility of some sort of an organi- 
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zation wherein force behind the law will make the law effective, but I can- 
not conceive that mere instruction will cause all peoples to be law-abiding, 
just as I do not find, in the history of mankind, that instruction has caused 
all individuals within any certain group to be law-abiding. It seems to 
me that the process for which Dr. Scott argues would promise nothing 
more nor less than a system such as an advocate of anarchy will con- 
ceive of, wherein everybody will be law-abiding. You will have such law- 
abiding people only when you have people who are all disposed to obey 
laws prescribed for them, and when you meet that kind of people you 
need no laws and you can have an anarchy. 


REPORT AND CONTINUANCE OF COMMITTEE ON CODIFICATION OF 
INTERNATIONAL LAW 


Mr. CHARLES HENRY BUTLER. I want to make a motion which prop- 
erly should be made to-morrow, but I should like to ask that it be not con- 
sidered out of order at this time. 


The CHAIRMAN. If there is no objection we will consider the motion as 
in order at this time. The Chair hears no objection. 


Mr. Butter. On behalf of the Committee on the Codification of Inter- 
national Law, of which Mr. Root is chairman, and I have the honor to be 
vice-chairman, I should like to ask that the committee be allowed to report 
progress. The committee has not done a great deal of active work. We 
have not had an opportunity to get together, but the committee, through 
Mr. Lansing, has been codifying international law to some extent. With 
President Wilson’s help, he has codified one little rule— You sHALL NOT 
COMMIT MURDER ON THE HIGH SEAS — and if you will give Mr. Wilson 
and Mr. Lansing a little more time, I think they will codify what the con- 
sequence of murder on the high seas shall be. 


The CHAIRMAN. You have heard the motion. The committee reports 
progress and asks to be continued. If there is no objection, I will put 
that motion. 

(The motion was thereupon put and unanimously carried.) 


The CHAIRMAN. We will stand adjourned until ten o’clock to-morrow 
morning, at which time the subject will be “The Neutralization of 
States in the Scheme of International Organization.” 

(Whereupon, at 10.30 o’clock p.m., the Society adjourned to meet 
to-morrow morning, Saturday, April 28, 1917, at 10.00 o’clock.) 

















FIFTH SESSION 
Saturday, April 28, 1917, 10 o’clock a.m. 


The meeting was called to order by Judge Martin A. Knapp. 

The CHarrMAN. ‘The morning session will be opened by Mr. Henri 
La Fontaine, Senator of Belgium, whom it is my great pleasure now to 
introduce. 


THE NEUTRALIZATION OF STATES IN THE SCHEME 
OF INTERNATIONAL ORGANIZATION 


ADDRESS BY HENRI LA FONTAINE, 
Senator of Belgium 


Mr. Chairman, ladies and gentlemen: I first wish to say that I appre- 
ciate very keenly the honor which has been done me in according me the 
privilege of addressing this distinguished body of learned men on this 
very important question. The question before us is, of course, a question 
which interests especially a citizen of Belgium. The question of neutrali- 
zation is so closely associated with the question of neutrality that it seems 
very difficult to find the true line of demarcation which differentiates 
them. The only difference between neutrality and neutralization is that 
neutrality is the condition which a nation may adopt during the progress 
of a war among other nations, for the duration of that war only; while 
neutralization is, ordinarily, the result of an agreement or treaty, as in the 
case of Luxemburg, Switzerland, and Belgium. The terms of such treaties, 
of course, differ. There is not any specific general scheme of neutraliza- 
tion. Each agreement in that respect is different. That of Belgium is 
different from that of Luxemburg, and that of Luxemburg is different from 
that of Switzerland. But there is one respect in which they are all indenti- 
cal, and that is that such states are not obliged, when war is declared, to 
make any further declaration of neutrality; they are already neutral, and 
neutral forever. A neutralized state cannot, even during times of peace, 
enter into any political alliance. The neutralized state is obliged, however, 
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to maintain an army. Luxemburg, which is a very small country, has no 
army, practically speaking, and no fortress; but Belgium and Switzer- 
land are obliged to maintain both armies and fortresses, in the same way 
as any other nation. 

In time of war the position of neutralized nations is absolutely the same 
as that of all other neutrals. They have the same rights and the same 
duties; their Commerce is subjected to the same conditions. They can have 
commerce with their neighbors at war and serve them with arms and 
munitions, under the restrictions of contraband. I remember that in 
1870, during the Franco-German War, Belgium was one of the great 
manufacturers of arms and munitions for both belligerents, and she 
made the same large profits that the United States have made by send- 
ing arms and munitions to Europe. 

The position of Belgium was not changed internationally by her neu- 
tralization; but there was one thing which seemed to be of the greatest 
advantage to Belgium, and that was that in case Belgium should be 
invaded or attacked by any Power, the Powers who proposed neutraliza- 
tion to her would come to her relief and assistance. Now, you know that 
the question whether the guaranteeing nations, as we call them, are obliged 
to come and help is much mooted. Yesterday evening there was some 
little discussion about that question, and even in Belgium the jurists are 
divided upon it. What happened, in fact, during this war was that Bel- 
gium was attacked, and she was obliged to resist the Germans for 
nearly two months without seeing a French or an English soldier. At the 
end of September some marines came to Antwerp — ten thousand of them 
— marines who were enlisted soldiers — all that England was able to offer 
to Belgium at that time; and the French came only in the south of Bel- 
gium, at Dinant, during the battle of the Meuse — the first big battle. 
Some of the French soldiers came at that time and invaded the place. 
The Germans came and fought back, the French were obliged to yield, 
and the city of Dinant was destroyed, under the terrible conditions which 
have been many times described. The whole town was burned, and inhab- 
itants of all ages and both sexes were ruthlessly murdered. That was the 
advantage of the interference of the French in Belgium at that time. You 
see, therefore, that neutralized people are placed in a very terrible position 
in a war such as is now going on. 

Among the other advantages granted to neutrals in general, and also to 
the neutralized nations, are those relating to their commerce. The main 
advantage is that they are free to sell all kinds of products to the belliger- 
ents, of course under the restrictions of contraband and blockade. What 
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happened in the actual war? Nearly all commodities, with the exception 
of some luxuries, are denominated as “contraband” by Great Britain. Of 
course, Germany cannot have very much to say with regard to what is 
“contraband,” but you may be sure that Germany, if she could have the 
control of the sea, would make the same conditions. And why? Here is 
the reason, which has not been given until now. There is a great difference 
between this war and all previous wars. In previous wars we had standing 
armies fighting against standing armies; ‘a small part of one nation fighting 
against a small part of another; and then only such things as were useful 
for the armies were considered as ‘“‘contraband.”’ But now we have na- 
tions fighting against nations. For the first time in the history of mankind, 
every able-bodied man from 17 or 18 years of age up to 60 years of age is 
in the war, and the women are in the war too. In all the factories where 
only men were working during previous wars, in the munitions factories, 
the women have taken the places of the men, and it is the women who are 
feeding and clothing the nation and its army. Even children have been 
taken into the factories and are working for the war. 

In fact the whole nation is now organized for war, and of course every- 
thing that the nation could possibly use becomes “contraband,” and 
very logically. It is necessary to fight the whole nation, and not the 
army alone. This is a new point of view, and I contend that Great 
Britain is undoubtedly right in what she has done, and that the United 
States will be obliged to do the same, now that it is in the war. As for 
blockades, they were in the past, in order to be respected, to be made effec- 
tive; but with miles of coast and the numerous ports which now exist, 
it is not possible to render a blockade effective. In fact, the navies are 
obliged to remain at great distances from the shore, as you know, in order 
to be constantly on the move; they cannot stop; the ships must always be 
running to escape submarines, and a blockade can only be made by means 
of submarines in a large area, which is a very different condition from 
that existing in previous wars, when only some ports were blockaded 
and merchant vessels prevented from engaging in international commerce 
through these ports. So we see that also the conditions of blockade are 
materially changed. And I could say the same about the question of 
visit and search, which was discussed in the first meeting, but which I will 
not discuss anew. 

What should be the position of a League of States or a Society of 
Nations with respect to the questions of neutrality and neutralization in 
the future? Is neutrality and neutralization to considered in the future 
a practicable and reasonable procedure? I take the very bold position 
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that neutrality must disappear from international law. There is no more 
a place for neutrality or neutralization in a League of Nations, because, as 
you have seen, neutrality and neutralization have not afforded the advan- 
tages which they were intended to give. 

There has been suggested a League to Enforce Peace. The idea in the 
minds of the men who have started that movement is to promote a league 
of some of the nations of the world — as many as can be prevailed upon to 
come into it. In their opinion, when a dispute arises amongst members 
of the league, that dispute should be submitted to a judicial or concilia- 
tory process; but when the whole process is over and one of the nations in- 
volved is dissatisfied with the judgment or with the advice given, that nation 
can go to war, and the other members are not obliged to support the nation 
which may be attacked by that dissatisfied nation. So war is maintained 
asa legal process. Neutrality and neutralization in that case would be main- 
tained, but the world would not be any better off than it was before; the 
situation would be the same, and there would be no true progress made. 

There is only one real way toward true progress, and that is to create a 
league of the majority of the states or of nearly all the states of the world. 
Is that a possibility? I think it is; and I think it will be done. I entertain 
that great hope. If we will examine the actual circumstances, we will find 
that the countries which began the war were not very numerous, but that 
other nations came in one after another. Russia is now a democracy, 
which is one of the conditions necessary to the success of such a league, as 
Mr. Wilson has so clearly explained in his speech before the Senate. 
China is a republic and has already broken relations with Germany. The 
South American states are certainly sympathetic toward such a move- 
ment, because the Pan American Union, although not a political organiza- 
tion, has had a great influence in molding opinion along those lines in these 
countries. So I feel that a majority of the nations of the world are already 
in a frame of mind heartily to join such an organization. I believe that 
the two main aims of such an organization should be to defend the inde- 
pendence of each of its members, in case of attack, and to insure the integ- 
rity of each of them. That is practically what Mr. Wilson has so ably 
said as to the Monroe Doctrine becoming the doctrine of the world. If 
that principle is adopted, one of the advantages to be hoped for will be 
realized, and the independence and integrity of the states will be protected 
and guarded, which has not been the result of the conventions which have 
been the basis of actual neutralization — the neutralization of Belgium, 
Luxemburg, and Switzerland, as I have explained in the beginning of my 


speech. 
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But another proposition is to be adopted, that war should no longer 
be considered as a legal process. I make a distinction between “war” and 
“force.” Within many communities throughout the world during the 
Middle Ages, and even later, private warfare was engaged in for a long time. 
Even in France, when the unification of France was nearly completed, there 
were still different bands and factions in different parts of the country that 
were fighting one against the other. Private warfare persisted for a long 
time, until it was finally decided that it was against the interests of the com- 
munity, and the community as a whole put an end to it. Troops were 
organized to maintain peace and to stop that kind of warfare. The duel 
was also resorted to for the settlement of controversies and disputes among 
individuals — and not alone among individuals, but among families. In 
Italy families were fighting one against the other quite openly for a long 
while. That also was terminated by the restraining forces of the commun- 
ity, acting in the interest of the community as a whole. 

It seems to me to be absolutely logical that the same process be applied 
to the world as a whole; that in the world at large some potent force of 
restraint should be organized, which shall say that even though people 
want to go to war, they have no right to go to war; that war is an unlaw- 
ful process. The objection to this which is advanced by some is that a 
man has the inherent right of self-defense; that when one is attacked, he 
has the inviolable right of self-defense, and I have heard that proposition 
justified by likening it to the situation which confronts one when a bur- 
glar enters his domicile. Now, if a burglar comes into my home, I will 
surely try to kill him; but that is not war. The law of the community 
permits a man to use force under such circumstances, but that is not tan- 
tamount to war. He simply defends himself against an attack by a man 
who is an outlaw and who is engaged in the commission of a crime, because 
burglary comes within the category of crime in all civilized nations, and is 
therefore unlawful. : 

My proposition is that the world at large should decree that war is 
unlawful, and then the whole conception of the use of force will be 
changed, as I will show you in a few words by a homely illustration: A 
policeman or a posse goes out in quest of a criminal who has committed a 
crime, let us say, in the far West, where it is often necessary to make ex- 
peditions in order to apprehend offenders, and is obliged to engage in a 
fight with the fleeing criminals: that is not war. The officer of the law 
in that case goes after the man who has committed a crime; but he is not 
a warring soldier; he is representing the administrative force of the law 
of the community; he does not entertain any feeling of hatred for the man 
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he is pursuing, and the whole spirit which actuates him is very different 
from that which actuates the soldier. He is merely resorting to a measure 
of protection in the interest of the whole community and no more, and the 
spirit of conquest, the spirit of competition, and the spirit of hatred are 
not in him. As Mr. Scott proposed yesterday evening, it is our duty so 
to educate the people as to bring them to a realization of the distinction 
between a resort to force for the purpose of upholding the edicts of law 
which have been universally adopted by the community, and a resort to 
force by a body of men under arms engaged in national warfare. 

Now, as to the neutrals. When the community of nations stands for 
the maintenance of law, there can be no more neutrals. But what about 
“contraband” and “blockade,” now that there are no more neutrals? 
Contraband will, of course, disappear completely, because there will be no 
more warring nations. There will be on one side the lawful nations, and 
on the other two or three unlawful nations. There is no doubt that it 
will be necessary, in such times, to use the blockade and embargo as the 
strongest means to subdue the unlawful nations; but contraband will 
require no further thought because everything will be absolute contraband, 
as it is now in this actual war; and then it will be more necessary to embar- 
rass not alone the warriors, but the population at large of the country which 
is an outlaw. 

The whole question of prizes will be done away with. There will be no 
more “prizes” possible in the sense used till now. The nation which is 
an outlaw will use every possible means at its command to gain its 
unlawful ends, because it is a criminal, and you cannot make laws which 
will be respected by criminals. Criminals do not observe laws, and neither 
does an outlaw nation observe laws, for it tries to achieve its ends by any 
means whatsoever. But the other nations, those who are trying to punish 
and subdue the outlaw nation, will be obliged to seize the ships of that 
nation, as has been done in this war—as the United States did some 
weeks ago. And why? They are doing it now because it is necessary to 
use those ships, although it is a question whether eventually their value 
should be paid after the war. If we adopt the position which I have 
outlined, such seizures will be made as payment for the cost involved in 
subduing the outlaw nation. When a criminal is found guilty of an infrac- 
tion of the law, he is required to pay the cost of the prosecution, and it will 
be the same, of course, with the guilty nation; it will be obliged to pay the 
costs incurred by the lawful nations in thwarting its unlawful aims; and 
ships, being one of the principal parts of the fortune of the outlaw nation, 
should be taken by the lawful nations as compensation, or as a penalty. 
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So you see that the whole aspect of neutrality and neutralization is 
thoroughly changed, if we consider it from the position of a League of 
States organized for the purpose of maintaining justice and law and order. 
Mr. Wilson, in a speech he made before the Congress, used a phrase which 
I will read to you as the conclusion of my speech, in which it seems to me 
he has proclaimed the true principle: 

“Neutrality is no longer feasible or desirable when the peace of the 
world is involved and the freedom of its peoples. We have seen the last: 
of neutrality under such circumstances.” 

And then he goes on to say — and I quite agree with him again — 

“We are at the beginning of an age in which it will be insisted that the 
same standards of conduct and of responsibility for wrong done shall be 
observed among nations and their governments which is observed among 
the individual citizens of civilized states.” 

The CHarrMAN. The subject will now be further presented by Mr. 
Cyrus F. Wicker, of the New York bar. 

Mr. Cyrus F. Wicker. Mr. Chairman, ladies and gentlemen: The 
subject which has been assigned to me this morning is ‘“‘The Neutraliza- 
tion of States in the Scheme of International Organization,” and I regret 
that I feel compelled to differ, in a few respects, with all deference and in 
utmost friendliness, with the remarks of the distinguished speaker who 
preceded me. I do not believe, and I cannot hope, that neutrality will dis- 
appear in the future organization of states. I believe, and I hope, that 
neutrality and neutralization will be extended in the future and that the 
territories of the world placed in permanent neutrality will be increased 
and more efficient guaranties for their maintenance in a state of permanent 
neutrality will be found. 


THE NEUTRALIZATION OF STATES IN THE SCHEME 
OF INTERNATIONAL ORGANIZATION 


ADDRESS BY CyrUS FRENCH WICKER, 
Formerly of the American Diplomatic Service 


When the historian of the future comes to review this second decade of 
the twentieth century he may indeed be puzzled, but if he is fair to us he 
will recognize some of the difficulties and limitations under which our world 
troubles and world problems are being worked out. 

He will see that we have been living not in a state of world sympathy 
and coéperation, but divided among many independent nations, separated 
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one from the other by commercial and political differences and by the 
strong barriers of language and national patriotism. In a thousand years 
no single nation has succeeded in forcibly overcoming these differences and 
uniting all the world under its own control. As I read this paper the latest 
attempt at world sovereignty, launched with all the power of long prepara- 
tion and backed by an unscrupulous will to conquer, is being rejected by 
the nations, hurled back in battle and proved humanly impossible of 
attainment. 

In the declaration of mankind against world domination the United 
States is now taking its full and proper part. Yet even in the midst of 
war we are pausing to-day to turn our attention to the consequences of 
that struggle, and to weigh the means which shall tend to prevent its recur- 
rence in the future. We recognize that, as a controlling factor in this 
world’s destiny, absolutism, whether of nations or of individuals, must go. 
In like manner we have witnessed the ineffectual efforts of a balance of 
power between a few powerful and nearly equal states to secure a lasting 
peace. ; 

After the fall of the first Napoleon the persistent conception of world 
empire reluctantly gave way before a number of independent and powerful 
communities, intent upon their separate national existences and advance- 
ment, and uniting, when at all, only to preserve a balance of power among 
themselves or to prevent any one from obtaining predominance over the 
rest. On this precarious balance of approximately equal forces, developed 
at the Congress of Vienna into the Concert of Europe, and characterized 
by no general or common purpose beyond the maintenance of an uncertain 
status quo, was based the peace of the last century. Against all the proba- 
bilities, it lasted out its time without serious mishap. Toward the end of 
the century, indeed, a somewhat general balance of power was crystallized 
into two principal groups of nations, approximately equal in military 
strength, the lines of separation between which widened perceptibly with 
each successive threat of war. Finally the crash came, brought on by the 
aspirations of smaller nations newly awakened to individual and racial 
liberty; and Europe now contemplates a collapse of the ‘‘ balance of power” 
as complete as ever overwhelmed the world empires of the past. 

We must consequently acknowledge the fact that neither the world 
power of a single state nor a balance of power between equal groups of 
jealous nations offers adequate security for any permanent peace. The 
revival at this time of either form of world governance would be a step 
backward in civilization, as impossible and undesirable as would be a 
reversion now to ancient tribal associations. There remains but one hope, 
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growing stronger with each new expression of international understanding 
and codperation; that out of this conflict will arise a new order of inter- 
national relationships, expressed through international organization. 

The form and objects of such an organization have been ably outlined 
in earlier addresses at this meeting. My present purpose is but to define 
the position and advantages of neutralization in such a scheme of inter- 
national organization, particularly with regard to the position of the rela- 
tively smaller states of our civilized world, for the continued existence of 
which, unthreatened and unravaged by their more powerful neighbors, this 
great war is being fought to a victorious conclusion. 

The adoption of a scheme of international organization undoubtedly 
appeals strongly to the more powerful nations of the world. Its concep- 
tion, application, and maintenance would rest in their hands, as well as 
the direction of its development and the sanction of its enforcement. But 
what is to become of the small states whose resources bear no striking 
proportion to those of their powerful neighbors, who can neither bear a 
great part in the maintenance of the world police force nor carry decisive 
weight in world council, but whose right to existence and freedom to pur- 
sue national aims and aspirations is unquestioned and wholly desirable? 

Up to the beginning of the last century such small states have existed, 
if at all, largely on sufferance. Where their territories lay contiguous to 
those of nations desirous and able to attempt their conquest, they simply 
ceased to exist or identified themselves with the more powerful aggressor. 
Annihilation or absorption was the only choice, according as they resisted 
or identified themselves with a conqueror. During the ages that succeeded 
Rome, small nations indeed existed, but few had rights that others were 
bound to respect. Their situation, common in all primitive human com- 
munities, was one of status, not contract. 

When not actually engaged in war themselves they became frequent 
and fruitful causes of war between their neighbors, their weakness offering 
to both sides a temptation to their possession. More and more the need 
became apparent for some recognizable and satisfactory position for the 
small nations; something which would prevent their absorption by their 
more powerful neighbors and the consequent extinction of their individual- 
ity, but which would at the same time remove them as incentives to war 
between their neighbors. Such a position, wholly outside of the realm of 
war, is found only in a state of perpetual neutrality, under which a nation 
is bound not to engage in war except in self-defense and to forego all unneu- 
tral acts, in return for an honorable guarantee of independence, integrity, 
and peace. 
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Neutralization is the imposition by international agreement of a con- 
dition of permanent neutrality upon lands and waterways. Neutrality, 
from which it is derived, is of two kinds: that which is assumed from within, 
and that which is imposed from without, and neutral states may be divided 
into those which abstain from war of their own free will, and those which 
by international conventions are restrained from all hostilities whatsoever 
and enjoy a perpetual peace. In either case the duty of strict impartiality 
toward belligerents remains the same. While simple neutrality is the con- 
dition of those states which in time of war take no part in the contest, but 
continue pacific intercourse with the belligerents, neutralization perpetu- 
ates this condition by means of treaties effected between several powerful 
nations and the neutralized states. 

The international relationship thus arising between a neutralized state 
and its guarantors is a purely contractual one. It exists neither by rules of 
international law nor in the agreed customs of nations, but solely in the 
treaties by which it is created. It follows that no state can neutralize 
itself; a contract and the interdependent relationship of several states is in 
all cases necessary. 

Neutralization is yet a new idea, scarcely more than a century old. 
First applied by the Congress of Vienna in 1815 in the neutralization of 
Switzerland, it is to-day regarded without question as part of the public 
law of Europe. It has been made to cover a multitude of objects: states, 
territories, cities, provinces, islands and canals. Four entire countries 
have veen neutralized, three of them independent states of Europe, and 
one a union oi dependent states in Africa. Switzerland, Belgium, and 
Luxemburg; Cracow; Corfu and Paxo; Savoy; the Basin of the Congo 
and the Suez Canal have all been placed in more or less permanent neu- 
trality. A little known instance has occurred in America in the placing ~ 
of Honduras in a state of absolute neutrality for the duration of a ten-year 
treaty, in which position she is respected and guaranteed by the action of 
the other Central American States. 

Wherever permanent neutrality has been applied it has had for its 
object the entire removal from the field of war of objects of jealousy and 
aggression between nations. Arising from the desire to separate hostile 
neighbors, the early states to be neutralized were buffer states, barriers 
liable to be traversed by the armies of both belligerents in time of war. 
With the century, however, the doctrine has developed new and poten- 
tially more effective powers in the furtherance of international peace. 
Where once entire states were neutralized, provinces and colonies may now 
be placed in a similar position and forever removed as the fruitful causes of 
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war or occasions for armed peace. Neutralization diminishes in effect the 
chances of war between states by removing the most envied territories and 
the most important strategic positions from the aims and ambitions of 
international aggressors. 

Will this principle of perpetual neutrality, expressed and enforced under 
international organization, appeal with equal weight to all nations, great 
and small alike, offering to both sufficient and satisfactory guarantees, 
without which its success is impossible? We may endeavor to outline its 
probable scope and effectiveness here. To the great,states will be given 
the governance of the world, the maintenance of its peace and the power 
to enforce it. To the smaller states neutralization under international or- 
ganization offers the promise and guarantee of integrity, independence and 
the peaceful pursuit of national aspirations. 

Neutralization creates in no sense a protectorate. Protection implies 
security at the loss of both internal and external sovereignty; but the state 
placed in permanent neutrality loses no part whatever of its internal sov- 
ereignty and only so much of its external freedom of action as may, by its 
exercise, endanger the very continuance of its peaceful relations with its 
neighbors. Neutralization is not an affair between guardian and ward, but 
an international act, an agreement of mutual obligation and understanding 
between fully sovereign states, undertaken in the interest of them all. 

Is such a condition possible: a division of the world into two groups, 
one of powerful nations, guarantors and guardians of peace, and the other 
embracing all the rest of the civilized world, small states, territories and 
colonies, all confirmed by contract in perpetual peace? 

It may not be attained at once; but the idea is practicable, and the 
growth of the principle of permanent neutrality has been steady and sure, 
until through its means have arisen possibilities for friendlier world rela- 
tionships, undreamed of by early statesmen. 

Of course, even under international organization such a relationship 
demands sacrifice on, both sides. On the neutralized state will rest the 
obligation of permitting no infringement of its permanent neutrality by 
word or deed, the proper and necessary maintenance of fortifications for 
its own defense, and a certain degree of military preparedness. On each 
guarantor, individually and jointly with the other guarantors, will rest the 
obligation of suppressing and punishing each breach of contract against 
the peace of the world. It is no great sacrifice, however, to the small 
nations to become permanently neutral, to take no part in war or in the 
activities of the joint world police; and the power to enforce the decisions 
of a world congress falls naturally upon the joint military strength of the 
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few great states as the governors and guardians of the peace of the entire 
world. By leaving the maintenance of such a peace to the nations best 
fitted by natural resources to bear their proportion of the necessary mili- 
tary establishment, the nations, small and great alike, would, under neu- 
tralization, free themselves from the burdens of competitive militarism. 

On the other hand, let us not be deluded with the idea that even under 
perpetual neutrality, extended over the greater portion of the earth’s sur- 
face and guaranteed by the joint contract of all of the great Powers, would 
world peace become a natural condition of mankind. Peace under any 
form of world governance will always mean eternal vigilance; and to that 
end neutralization implies and provides that peace shall be not only 
desired but maintained. 

It may be contended that neutralization will not be maintained in the 
future; that it will fail, and the case of Belgium is cited. The case of Bel- 
gium is not the failure of neutralization, but a supreme example of its jus- 
tification. No power can prevent a country from being invaded any more 
than a policeman can prevent an assault or a fireman prevent a fire. But 
resistance can be aided, the invasion can be turned back, and swift pun- 
ishment can be meted out to the invader. The fact that England entered 
the war with all her power to relieve invaded Belgium, and the stern con- 
viction of a united world that this war will not be concluded until restitu- 
tion has been accomplished, reparation made, and adequate punishment 
meted out to the invaders is the strongest possible security for the sanctity 
of neutralized territory for all time to come. There is no doubt in our 
minds but that every neutralized state, and every state that shall here- 
after be neutralized, is the safer for what has happened and what is now 
happening in Belgium. Without this splendid justification and support 
no one could say whether or not neutralization would fail at the test. It 
has not failed; it has been strengthened for the future a thousandfold. 

Finally, how may such a condition of guardians and neutralized states 
be realized? Surely only under the comprehensive scheme of international 
organization which has been unfolded at the meeting. If the principle of 
neutralization is advantageous in a world organization, so is a world organ- 
ization essential to the maintenance of neutralization. The structure of 
international relationships contemplated under international organization 
is not based on the temporary desires of a few self-interested states; it 
takes in the world, guarantors and guaranteed alike, in mutual, honorable, 
and universal respect and obligation. 

This cannot all be accomplished at one time. Many problems must 
first be met and overcome. Neutralization has grown during a century 
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and is still young in spirit and capable of infinite expansion. Beginning 
with those states in which the need and desire for permanent neutrality is 
greatest, the work may be continued in states which need it less, until all 
the world is guarantor or guaranteed in peace, and international contract 
has replaced irresponsible action in the government of the world. 

The period for the neutralization of buffer states only is past, and the 
period for removing the jealousies between Europe and America and the 
Far East has begun. Neutralization is a remedy lying ready to our hands 
in removing not only the causes of war but also the intolerable burdens of 
armed peace. There is no loss of honor to a state in accepting neutraliza- 
tion and no occasion for shame in granting it to colonial possessions. Free 
and independent states may ask for and receive permanent neutrality as 
freely as did Switzerland a century ago, and every state may have the 
opportunity of expressing its desire before one of the many international 
conferences now so frequently summoned in the furtherance of peace. The 
part which may be played by the United States in the future of permanent 
neutrality is important, but its possibilities are not restricted to our nation 
alone. South America in particular may propose it for one or all of her 
states, and in so doing confirm before the world any principle of permanent 
neutrality to which she wholly gives her support. Not only would her 
growing nations be freed from the crippling burdens of competitive mili- 
tarism, but also, with prejudice and the fear of aggression once removed, a 
way would be opened to friendly and more stable relationships with all the 
world, which could not fail to meet with the approval of the Powers. This 
result in the furtherance of international peace would be inestimable; it is 
also within our power to achieve it. 


The CHatRMAN. The subject is now open for informal discussion from 
the floor. Whom shall we first have the pleasure of hearing? 


Dr. Davip JAYNE Hitt. Mr. Chairman, while someone who wishes 
to discuss this subject is preparing to do so, I will take the opportunity to 
express my very great interest in the notable paper to which we have just 
listened, and to commend the speaker as far as my commendation can go, 
for his maturity of thought, his facility of expression, and his fertility of 
suggestion. I believe that here is an element of which the future organiza- 
tion of the world must make great use. The problem of the relation of the 
small states to the great international organism is one of the most difficult 
problems of solution, and it seems to me quite possible that by an adapta- 
tion of this great principle — a guarantee of permanent neutralization — 
much may be done to solve it. 
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The CuarrMAN. Whom shall we next have the pleasure of hearing? 


Professor Ion. I think Senator La Fontaine’s idea is excellent, and 
when it is realized, after a century, more or less, then we can accept his 
theory; but it is more or less certain that after this war, his idea will not ~ 
be realized; at least, not for some time to come. Therefore, the necessity 
of the neutrality of states and the permanent neutrality of states seems to 
be absolute. In 1870 both Prussia and France respected the neutrality of 
Belgium, and we cannot conclude that because in this war Germany vio- 
lated the treaty, all the Powers will violate their treaties in future. Let 
us take another example, Panama, whose neutrality and independence has 
been guaranteed by this country. Supposing there were a society of 
nations, do you think Panama would ever give up its guarantee of neu- 
trality? 

In that particular treaty, as many of you may remember, the United 
States guaranteed the independence and neutrality, but not the integrity 
of the territory, of Panama. I do not care to enter into any discussion of 
that question now, because there are various writers with various theories; 
but there is one criticism I make of that treaty in this respect. I think it 
would have been fairer to have included the words “the integrity of the 
territory of Panama.” Of course, there are writers who think that the 
guarantee of neutrality includes, in some way, a guarantee of integrity, but 
we have some examples which would seem to indicate the contrary. For 
example, the Treaty of 1856 guaranteeing the independence of Turkey did 
not guarantee its neutrality. It did, however, distinctly guarantee its 
independence and integrity, because a state might be independent, like 
Turkey, and might continue to be independent, but she might lose part 
of her territory. Of course the Powers have not respected the integrity of 
Turkey, because Turkey herself did not behave well, having committed 
sO many massacres. 

The necessity of neutralizing the states will be one of the principal 
questions, I think, in the peace conference, and I hope that Constantinople 
will be a neutralized city. It will be necessary to neutralize not alone the 
city of Constantinople, but also the Bosphorus, and if Russia does not 
desire to have Constantinople, it is pretty certain that Constantinople will 
be neutralized. Therefore, we must hope that that question will be taken 
up and carried out in a proper manner. 

There is another thing about neutralization: it would be a good thing 
if the states would not encroach upon the sovereignty of other states in 
neutralization, as was done in 1856. If you remember, the European 
states imposed upon Russia the neutralization of the Black Sea, and did 
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not allow her to have a fleet there. That was an encroachment upon her 
sovereignty; and, therefore, in 1870 Russia seized the opportunity and 
denounced that treaty, and we know what happened in the Conference of 
London. If we will keep away from the question of sovereignty, I think 
the neutralization of the small states will be a great benefit. We have an 
example in the neutralization of Corfu. In this war the neutrality of Corfu 
has been violated; at least the Central Powers accused the Allies of it and 
they said that Greece had violated her own neutrality of Corfu, and that 
“we have the same right to violate the neutrality of Corfu.” 

I have expressed the hope, and I suppose many will agree with me, 
that Constantinople will be a neutralized city, and that the Bosphorus will 
be neutralized for the benefit and happiness of mankind. 


The CHAIRMAN. Who will be the next to favor us? 


Senator LA FontaIne. I would like to make one observation. I think 
there is a kind of misunderstanding about the value of the word “neu- 
tralization.”” When a league of nations is organized, as most of us have in 
mind, the league will have as its first aim to guarantee the integrity and 
independence of all the nations included in the league. Otherwise, the 
league cannot succeed, because, if within the league one member can attack 
another member, the league will be futile. I feel that the situation is abso- 
lutely the same, if you say that states are neutralized, or are members of 
a league to enforce peace, or a league to restore order, which is, in my 
opinion, the true term which should be used. 

Now, the question before the small neutralized states is, to consider if 
they should be obliged to help in the restoration of international order. 
Mr. Wicker said that each of the states should maintain some fortresses 
and even have a small army. Now what would be the limit of such a 
force? I think that a small state, such as Belgium, for instance, and 
Switzerland, in such a scheme, which would admit that war is possible 
inside of the league, would not be willing to arm in only some small pro- 
portion. They would try to arm as strongly as possible, as Switzerland 
has done and as Belgium was doing when the war broke out. So I feel 
that the small states will not be satisfied with such a scheme, if behind 
the idea of Mr. Wicker is the proposition that war is possible inside of the 
league. 

As to the participation of small nations in the force of constraint in a 
world organized for peace, I believe that such small states should take 
their part in it. Why should they have all the advantages, and none of 
the burdens at all, or a very small portion of the burdens? I think that 
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the small states are willing to do their share. I, as a Belgian, feel very 
strongly that my small country will give its share for the maintenance of 
the peace of the world. We feel that we will have great advantages 
from the League of States. Belgium has had already a great many advan- 
tages from the peace which she enjoyed during the last century. As you 
know, Belgium is the fifth nation in the commerce of the world. We 
have big international interests, and we are prepared to pay the price for 
the advantages obtained. 

I have given some thought to the possibility of the organization of a 
force of constraint all over the world, not having in mind one army and 
one navy, but rather a combination of armies and navies of the world. 
If trouble arises in South America, certainly nobody would expect Belgium 
or Holland or Scandinavia to send their troops or their navies so far from 
their own shores. I think some organization can be perfected by which 
the forces to be used under such circumstances would be the forces of the 
neighbouring states; but, nevertheless, in a case of that kind, the cost of 
such measures as might be necessary should be divided among all the na- 
tions and not borne alone by the acting nations, because it would be in the 
ultimate interest of all. As individuals, we are interested in the result of a 
lawsuit before a court among people whom we do not know at all, merely 
because the principles involved are those which may be applied to our own 
case eventually, and I think that we should all take the same position in this 
matter of a world force. The smallest state is interested that justice should 
be done, and why should not the small state pay its share in proportion to 
the advantage which it enjoys? Such an arrangement will be a very po- 
tent argument against any discrimination, such as was attempted in the 
nomination of judges by the big states at the Second Peace Conference. 
Otherwise, we will have the same situation and the same feeling of the big 
Powers opposing their forces against the small Powers. I think we must 
all try to avoid such a disaster, and to place all nations in the same posi- 
tion, and to consider that they have the right to fight for justice — the 
small and the large alike — just as the poorest and most humble man in 
the world has as much right as the billionaire to see that justice is done in 
the administration of the law. 


The CuarrMaAn. The subject is still open, and others are invited to 
speak. 


Mr. Denys P. Myers. Mr. Chairman: I have noticed that in the 
discussion of neutralization this morning there has evidently been no 
examination of the reason why. Now, neutralization has seemed very 
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attractive, but I believe that, politically, it has occurred not exactly for 
some reasons that we might conclude as entirely meriting applause. Some 
years ago there was an attempt to adopt the idea of neutralizing every- 
thing as a general policy for securing peace, which led me, as an official of 
the World Peace Foundation, to an examination of neutralization, and I 
tried to give some attention to its political origins. The conclusion that I 
reached, from a considerable study of the records, was that neutralization 
on the part of the neutralizing states has, for the most part, been a dishon- 
est procedure. Let us put it this way: A and B want to take C’s watch; 
neither of them has quite the effrontery to be seen doing it, and they 
closely observe each other for a chance to get it on the quiet, but they do 
not find the opportunity; so they make a virtue of necessity, and they 
both come together and agree, sub rosa, in their own minds, that because 
neither can get it, neither will take it. I believe that that motive has been 
substantially the political impetus behind neutralization. It evidently was 
in the case of Belgium. The surrounding countries were unwilling that any 
particular one should acquire Belgium in the 30’s. I believe in the records 
there was considerable discussion on that point. It was rather obviously 
the case with Switzerland. It seems to have been the case with Luxem- 
burg. It was again rather obviously the case with the Suez Canal, though 
there they were perhaps moved by different considerations. The point I 
want to make is this: that if it is true that that is the political reason 
which has caused neutralization for the most part, neutralization is a 
purely negative thing. While it may have an interesting bearing, once it 
is in existence, its real purpose has been negative, and any negative propo- 
sition in international affairs, is, I venture, a very weak reed on which to 
build something positive. 


The CHatRMAN. Mr. Gammans. 


Mr. Netson GAmMANS. Mr. Chairman, the preceding speaker has 
presented to you the proposition that the sanction for the enforcement of 
permanent neutralization is likely to be lacking because of the motives of 
guaranteeing Powers, since if those Powers have made the guarantee 
merely to keep territory neutralized until they themselves feel in a posi- 
tion to seize it, they will not extend aid to the neutralized state for the 
benefit of that state. 

What sanction there is behind neutralization is lessened with the exten- 
sion of the system of territorial neutralization. The larger the number of 
neutralized states, the smaller the number of guaranteeing Powers. The 
existence of guaranteeing Powers is necessary for the existence of a sanction. 
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Were neutralization extended to include the territory of all Christendom, 
there would be no sanction for the enforcement of the system of neutrali- 
zation, since there would be no guaranteeing Powers. 

A solution of the problem, preferable to neutralization, is action by 
neutral states, either formally or informally, but preferably formally in 
a league of peace, in stepping in and punishing the aggressor. I would 
make some clear test to determine who is the aggressor. I would say, for 
instance, that the first nation to cross the boundary line is the aggressor. 
Such a rule would put a premium upon a state’s keeping its troops on its 
own side of the line, and suffering a temporary disadvantage, in the hope 


and expectation that other states would step in to uphold its side of the 
conflict. : 


The CHAIRMAN. Are we to have any further expression of views on this 
subject? 


Admiral Cotpy M. Cuester, U.S. N. The speaker who has preceded 
me, has recalled to my mind an incident relating to the subject of neutrality, 
which it might be well to mention here. I have been employed in the 
undertaking of the Government of the United States to maintain the neu- 
trality of the Isthmus of Panama for a number of years, and my experience 
there has convinced me that the maintenance of neutrality of any country, 
or of nations, must be dependent upon a force of some kind. In carrying 
out the treaty of 1846, concluded between the United States and New 
Granada, now Colombia, in which we bound ourselves to maintain the neu- 
trality of the Isthmus of Panama, against threatened attack, in the inter- 
ests, not only of Colombia but of all the nations of the world, it was always 
necessary to have a force near at hand to enforce the mandates of the 
treaty. The matter was made more difficult, perhaps, by the fact that in 
undertaking this obligation we at the same time engaged to uphold the 
sovereignty of Colombia, and this was, at first construed as applying to 
assaults upon her integrity by her own people. Fortunately for this 
country, however, the policy of the government was established as far 
back as the year 1865, by my old Commander-in-Chief of the Pacific 
Squadron, who, at the time refused to acquiesce in an agreement made 
between the American Minister at Bogoté and the Colombian Govern- 
ment, in which our country was made a party to a conflict between it 
and a revolutionary party in the State of Panama, as it would be an un- 
warranted interference in the political affairs of a foreign nation not called 
for by the treaty. “The gist of the whole matter,” wrote Admiral 
Pearson, “is that the United States guarantees the former (Colombia) 
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the perfect neutrality of the Isthmus, with the view that the free transit 
from one sea to the other may not be interrupted or embarrassed, etc.” 
Thus was established the fact that our country’s obligation to maintain 
the neutrality of the Isthmus rested on a broader basis than the simple 
protection of Colombia’s welfare. We were to uphold the interests of all 
the states of the world which might desire to use the isthmian route for their 
commerce. Admiral Pearson further emphasized his interpretation of the 
treaty by announcing that, “Should an armed force from without the limits 
of the United States of Colombia land at either end of said transit with a 
view to preventing the running of the railroad, or should any force what- 
ever assail such road or the transit of passengers thereon, then the United 
States naval force here would prevent any such molestation to the utmost 
extent of its power.”’ The strong words of the Admiral would, however, 
been as chaff thrown to the winds but for the presence of a naval force 
under his command which would be able to enforce them. As it was in 
this case, so must it ever be necessary to maintain an armed force of 
some kind to support the demands of treaties or conventions, by whom- 
soever made, otherwise they will become “scraps of paper.” 

The policy established by Admiral Pearson was later approved by the 
then Secretary of State, Mr. William H. Seward, and has been the rule 
governing the United States naval officers, who have mainly had charge 
of Isthmian diplomacy ever since. For nearly half a century many perplex- 
ing questions concerning the construction to be placed upon the treaty 
of 1846, have had to be met by naval officers stationed on the Isthmus, 
and many times has it been necessary to use the naval forces under their 
control in maintaining neutrality, in the present Canal Zone, not only 
against revolutionists which threatened governmental authority, but 
against the Colombian Government itself. 

As has been well said by one of our speakers, the question of what 
force shall be used to uphold the neutrality of nations must depend not 
only on the large states, but the smaller ones as well; but as Mr. Hill told 
us, it will be a very difficult matter to adjust the proportion of representa- 
tion, between the small and large countries forming “The Council of 
Nations” which must settle the matter. I, for one, should regret very much 
to see such representation based on that old practice in vogue before the 
Civil War in the United States, when the slaves were given a one-third 
vote, to be used at the discreation of the masters to reach conclusions on 
public questions, — something of the kind, it seems to me, having been sug- 
gested here to-day, —for that will bring in racial difficulties that will 
be embarrassing to all concerned. A better course to pursue, I think, 
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would be to base representation in the conference on the amount of force 
the different states could contribute towards the effort to maintain the 
balance of power, in the interests of neutrality between all the nations of 
the earth. 


The CHAIRMAN. Shall we not be favored with further remarks? 


Mr. THEeoporE N. VANDER Lyn. Mr. Chairman: I believe. there 
are two conceptions of neutrality; one the affirmative and the other the 
negative. I believe there exists in neutrality or neutralization a twofold 
aspect. I believe there is an affirmative neutrality, such for instance as 
Switzerland has maintained until to-day. Neutrality, if defined in a very 
terse manner, means “to mind one’s own business.” Neutrality is only 
valid so far as we are able to defend it with efficiency; and to defend neu- 
trality with efficiency, two factors again come into consideration, namely, 
the satisfaction of moral intelligence and the development of ethic-zsthetic 
intelligence. If I were asked my opinion about the neutrality of Switzer- 
land, of which I am able to speak, being a born Swiss, I would say that 
Switzerland is able to maintain her neutrality because she is able to satisfy 
the moral intelligence — and by “moral intelligence” I mean that it is 
able to efficiently utilize the moral forces as a defense. Now, as to the 
ethic-esthetic intelligence, which plays a most important réle in neutrality, 
I might say that it lies in the cultural standard of a nation. Senator La 
Fontaine has mentioned that war is unlawful. As a matter of fact, war is 
unlawful. It is not, as law is, a factor of human culture; but war is the re- 
sult of human nature, and that is what I would bring to your attention. We 
have to reckon with human nature before we speak of international organi- 
zation. I would suggest that we should first organize the nations them- 
selves; I mean, that every nation above all should be an efficient organiza- 
tion in itself, and I believe if every nation organizes itself efficiently, we do 
not need any international organization. This is a difficult question, as ex- 
Ambassador Hill has mentioned, because it needs not only the satisfaction 
of moral intelligence, but it needs the promotion of ethic-esthetic intelli- 
gence, out of which grows culture and law. Diplomacy and international 
law are all results of human culture, and if sometimes this human culture 
has not been able to answer the requirements of and to overcome human 
nature, out of which grows selfishness, and, of course, war, then we can only 
in the future do our best to promote human culture in every way possible. 


The CHAIRMAN. Further remarks are still invited. 


Professor Ion. I would like to ask the last speaker a question: 
What would culture avail, if you did not have the physical force necessary? 
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Mr. VANDER Lyn. I spoke first of moral intelligence, and that satis- 
fies the necessity for physical force. One must always start with human 
nature. Human nature exists and human culture means its improvement. 


The CHarrRMAN. Shall we have any further remarks? The Chair ven- 
tures to assume that a subject which produces disagreement among great 
men can scarcely be exhausted. 

(No response.) 


The CuHarrMAN. If no one else is willing to contribute to the discussion, 
it will be declared concluded. 


BUSINESS MEETING 


The next in order is the business meeting of the Society. The first item 
of business is the report of the Nominating Committee. Professor Hyde? 

Mr. CHARLES CHENEY Hype, for the Committee on Nominations, 
reported the following nominations for officers for the year 1917-1918: 


FOR VICE-PRESIDENTS: 


Hon. RoBert BAcon Hon. P. C. Knox 

Hon. Stmmeon E. BALDWIN Hon. RoBert LANSING 

Mr. ANDREW CARNEGIE Hon. Henry Casot LODGE 
Hon. JosepH H. CHOATE Hon. JoHn BAssETT Moore 
Justice Witii1AM R. Day Hon. Witit1am W. Morrow 
Hon. Jacosp M. DIcKINSON Hon. Horace PORTER 
Hon. JoHN W. Foster Hon. Oscar S. Straus 
Hon. GEORGE GRAY Hon. WittiaAm H. Tart 


CHIEF JUSTICE WHITE 


FOR MEMBERS OF THE EXECUTIVE COUNCIL 
TO SERVE UNTIL 1920 


CHARLES NoBLE Grecory, Esq., D. C. 
Pror. Amos S. HERSHEY, Indiana 

Hon. A. J. MontacvE, Virginia 

Hon. JAmMes L. SLAYDEN, Texas 

REAR ADMIRAL CHARLES H. Stockton, D. C. 
CHARLES B. WARREN, EsqQ., Michigan 

Hon. JoHN SHARP WILLIAMS, Mississippi 
THEODORE S. WooLsEy, Esq., Connecticut 
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Upon motion, duly made and seconded, the Recording Secretary was 
instructed to cast a single ballot of the Society for the above candidates. 
The Secretary cast the ballot and the nominees were declared unanimously 
elected. 


The CHAIRMAN. The next is the report of the Standing Committee on 
the Teaching of International Law. 


Professor Pattie M. Brown. In the absence of the chairman, who 
is unavoidably detained, I have been asked to present this report. It has 
been printed, and copies will be distributed among you. 

Professor Brown read the following report: 


REPORT OF THE 
STANDING COMMITTEE OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW 
ON THE 
Stupy AND TEACHING OF INTERNATIONAL LAW AND RELATED SUBJECTS 


A Conference of*Teachers of International Law and Related Subjects was held in 
Washington, April 23-25, 1914. Resolutions were adopted by this Conference (Pro- 
ceedings American Society of International Law, 1914, p. 317) recommending that the 
American Society of International Law appoint a Standing Committee on the Study 
and Teaching of International Law and Related Subjects. 

At the meeting of the Executive Council of the Society on April 25, 1914 (ibid., p. 
246), the appointment of such a Committee was voted, and the following members of 
the Society were subsequently appointed: 


GrorcEe G. Wison, Chairman 


Puitip MARSHALL BROWN RoBert LANSING 
Amos S. HERSHEY Jesse S. REEVES 
CHARLES CHENEY HypE James Brown Scott 
Harry Pratr Jupson ALPHEUS H. SNow 


This Committee considered, as instructed, nine of the resolutions offered by the 
Conference of Teachers of International Law and Related Subjects, and reported to the 
Society at its annual meeting, April 27-29, 1916 (Proceedings 1916, p. 171). This report 
was accepted and its recommendations adopted at this meeting (ibid., p. 123), and a 
motion proposing a summer conference on International Law was referred to the Stand- 
ing Committee for consideration (ibid., p. 133). 

At a meeting of the Executive Council, April 29, 1916 (ibid., p. 169), the following 
resolution was adopted: 


Resolved, That the Executive Council hereby accepts with thanks the money offered 
to the Society by the Carnegie Endowment for International Peace for the work of the 
Society in connection with the Study and Teaching of International Law and Related 
Subjects, and hereby appropriates the same to the use of its Standing Committee on the 
Study and Teaching of International Law and Related Subjects to be expended on requi- 
sition approved by the Chairman of the Standing Committee drawn on the Treasurer 
of the Society. 
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The Standing Committee met on December 2, 1916, and after discussion recom- 
mended that a Summer Conference on International Law be held under the auspices of 
the American Society of International Law. It also adopted the following resolution: 


Resolved, That it is the understanding of the Standing Committee on the Study and 
Teaching of International Law and Related Subjects that no academic credit shall be 
given for any work done at the proposed Summer Conference on International Law, to 
be held under the auspices of the American Society of International Law. 


The Standing Committee also requested an early meeting of the Executive Council of 
the Society to consider the advisability of holding a Summer Conference on International 
Law in 1917. 

The Standing Committee also formulated regulations for the establishment of fellow- 
ships for the Study of International Law and Related Subjects. 

The Committee was informed that funds for carrying on the Summer Conference 
and for establishing the fellowships would probably be appropriated by the Carnegie 
Endowment for International Peace. 

The Committee was informed on January 4, 1917, that the Carnegie Endowment for 
International Peace had adopted the following resolutions: 


Resolved, That the sum of twelve thousand five hundred dollars be, and the same is 
hereby, allotted from the appropriation for the Division of International Law for the 
fiscal year ending June 30, 1917, to be expended by the Director of the Division of Inter- 
national Law to secure a summer conference on International Law; provided that the 
objects and work of such a conference shall not duplicate or overlap the objects and work 
of the annual meeting of the American Society of International Law. 

Resolved, That the sum of eight thousand seven hundred and fifty dollars be, and 
the same is hereby, allotted from the appropriation for the Division of International Law 
for the fiscal year ending June 30, 1917, for the establishment of fellowships of Interna- 
tional Law by the Division of International Law of the Endowment, in accordance with 
the recommendations and regulations of the Standing Committee of the American Society 
of International Law on the Study and Teaching of International Law and Related Sub- 
jects. 


At a meeting of the Standing Committee on February 24, 1917, the above resolu- 
tions were discussed and “It was considered that the attaching of conditions to the 
Endowment’s grant would subject both the Endowment and the Society to criticism, 
and it was suggested that, in the interest of both organizations, the condition should be 
withdrawn.” (Records of meeting of Committee, February 24, 1917.) 

The matters involved in the above resolutions and in the action of the Standing 
Committee were considered at a meeting of the Executive Council of the Society on 
March 10, 1917, and the Executive Council adopted the following resolutions: 


Resolved, That it is the sense of the Executive Council that nothing in the way of a 
summer school or summer conference on International Law, as proposed by the Stand- 
ing Committee on the Study and Teaching of International Law, should be established 
which would interfere with the regular meeting of the Society held in Washington each 


Resolved, That, while the Executive Council believes that a summer conference on 
International Law as recommended by the Standing Committee on the Study and Teach- 
ing of International Law would be desirable, it does not think it is expedient for the 
Society to organize such a conference under its auspices. 

Resolved, That the recommendations of the Standing Committee on the Study and 
Teaching of International Law for the establishment of fellowships of International Law 
by the American Society of International Law be not approved. 
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Resolved, That the resolution of the Council, previously adopted at its present meet- 
ing, regarding the desirability of holding a summer conference on International Law 
under auspices other than the Society refers only to such conferences as shall not dupli- 
cate or overlap the activities of the annual meeting of the American Society of Interna- 
tional Law. 


The Standing Committee has also considered the subject of visiting lecturers on 
International Law, and the subject of classroom instruction; but is not prepared to offer 
any recommendation upon these matters. 

The above report is respectfully submitted by the Standing Committee on the Study 
and Teaching of International Law and Related Subjects, and the Committee requests 
that it be discharged. 

Respectfully submitted, 
Greorce G. Witson, Chairman. 


Mr. CuHarteEs G. Fenwick. I should like to inquire of the commit- 
tee its reasons for having decided that it would not be wise to establish 
such a summer conference under the auspices of the Society. Would there 
be any objection to our having some light upon their conclusions as to 
why they reached that negative opinion? 


Professor Brown. I think you must refer to the action of the Ex- 
ecutive Council. The committee had nothing whatever to do with that, 
and, so far as the committee is concerned, we know no more than is offi- 
cially contained in these resolutions. Perhaps some of the Council will 
answer you. 


The CHAIRMAN. Are there any further remarks? 
(No response.) 
(Whereupon, the report was unanimously adopted.) 


Mr. Scott. Might I speak not to Mr. Fenwick’s statement or ques- 
tion, but might I say that the members of the Standing Committee 
consented to act in their individual capacity as members of a Com- 
mittee on International Law Fellowships, that some forty applications for 
fellowships have been presented from leading institutions, and that this 
committee has made recommendations, so that there will be appointed 
this year five fellows of international law to attend different universities 
to fit themselves for the purpose of teaching, and five fellows to complete 
their studies in international law. The Carnegie Endowment for Inter- 
national Peace will accept these recommendations. As a matter of course, 
it has already pledged itself to do so in advance, and the fellowship part of 
this recommendation will be put into effect. 

In regard to the second matter here mentioned, namely, a summer con- 
ference on international law, steps will be taken to put into effect the 
recommendations of the Standing Committee for a conference on interna- 
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tional law, but not under the auspices of the Society, as the Executive 
Council deemed it better not to confuse functions; but both recommenda- 
tions made by the standing committee will be carried into effect, if it be 
the desire of our brethren of the International Bar to have us do so. 


The CHAIRMAN. The next in order is the report of the Committee on 
Resolutions favoring the establishment of branch societies of international 
law in different cities. Mr. Jasper Y. Brinton? 


Mr. Scott. In the absence of Mr. Brinton, I have been asked to read 
this resolution: 


Resolved, That the members of the Society residing in the various 
cities of the United States are hereby authorized to organize them- 
selves into separate chapters of the Society for the purpose of holding 
meetings and in general of promoting the purposes of the Society, 
subject always to its by-laws and other regulations and to the control 
and direction of the Executive Committee. 


This suggestion comes from Mr. Brinton and some of his Philadelphia 
colleagues, who are very anxious to start a society in Philadelphia, in the 
hope that such societies will be established in different cities of the Union, 
thus increasing the interest in international law and the effectiveness of the 
Society. I take this occasion to say that the motion has come from the 
Philadelphia members upon their own initiative and upon their own 
request, without any intimation from the officers of the Society. 


Mr. Denys P. Myers. I should like to say a word on that motion. 
In Boston about three years ago some of us conceived something like that 
same idea, and after a committee of us had met half a dozen times 
we developed an organization, and we felt that the best way of bringing 
the people together was at a luncheon. I mention these things because 
that involved experience in the same line. From time to time as we heard 
in advance of someone going to be in town who might profitably address 
us, we informed our members, organized a luncheon, and I suppose that in 
one year we had a meeting about once every five weeks, for which there 
was no stated time. We had at those meetings an average of about thirty 
individuals, which was very good, and, on the whole, we felt that the 
experience was a successful one. However, the steering committee — there 
was no formal organization at all — got sidetracked on to other things, 
and neglected to keep track of those people who were coming to town, and 
the scheme, for the past year or so, has fallen into abeyance. Our experi- 
ence in Boston was that this idea had something behind it; that the indi- 
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viduals who attended those meetings found them very profitable, and 
particularly that they found the scheme of holding the meeting synchron- 
ized with the lunch hour was particularly pleasant, and enabled them to 
kill two birds with one stone; namely, to eat and to attend a meeting of 
this little gathering. Those experiences may be of some interest in this 
connection. 

Mr. CHARLES HENRY BuTLeR. Mr. Chairman. I do not think that 
a subject of this kind ought to be passed upon definitely at a general meet- 
ing of this nature. I think it ought to be left to the Executive Council, 
and I would like to make a motion, comprising two things: first, that we 
obtain the sense of this meeting, in a general way, as to the advisability 
or not of adopting such a resolution or considering such a resolution, and 
then to leave it to the Executive Committee, in its wisdom, to consider 
the matter and to decide what is best to be done. 


The CHarRMAN. The matter stands upon the report of this committee, 
the adoption of which has been moved and seconded. 


Mr. Butter. And I amend it by making the motion that the sense of 
this meeting be secured, and then that it be left for the consideration of 
the Executive Council, and their final action. 


Mr. Scott. I am merely acting now in the absence of Mr. Brinton, 
but in order to facilitate matters, I feel justified in accepting that amend- 
ment as a substitute for the original motion, so that the motion last made 
is before the meeting. 

The Cuarrman. Is there any objection? 


Mr. BurLer. Under the rules of the Society, does not the resolution 
automatically go to the Executive Council? . 


Mr. Scott. It may or may not, according to the sense of the meeting, 
as this meeting is the supreme body; but the proposition is that an expres- 
sion of opinion be here given, and that then the whole matter be referred 
to the Executive Council. 

(The motion, as amended, was thereupon put and unanimously 
carried.) 

The CHarRMAN. The Committee on Resolutions respecting the death 
of Hon. Richard Olney is requested to report. 


Professor Puitre M. Brown. Mr. Chairman, no words of mine are 
required to express the feelings of every one present that in the death of 
the Hon. Richard Olney the nation and this Society have experienced a 
very great and deep loss. In fact, I feel so utterly inadequate for the task 
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of saying anything that might be interpreted as a eulogy of Mr. Olney, 
that I will refrain from saying more at this time than that he was a 
devoted friend of this Society, and one of its vice-presidents. 

I would, therefore, offer the following resolution. 


Resolved, That the American Society of International Law, in an- 
nual meeting assembled, hereby expresses its great sense of loss in 
the death of the Honorable Richard Olney, a loyal member of the 
Society, who, as statesman, jurisconsult, and patriotic citizen was 
ever a valiant defender of the law of nations. 


(The said resolution was thereupon unanimously adopted by a rising 
vote.) 
The CHaArrMAN. Is there any other business, Mr. Secretary? 


Mr. Scott. There is one item, and that is to present to the Society, 
on behalf of the American Institute of International Law, all the publica- 
tions of the Institute heretofore published. They will be deposited in the 
archives of the Society. 


The CHARMAN. Is there any further business? 
(There being no further business, the Society, at 12 o’clock noon, 
adjourned.) 


It having been discovered that the name of Mr. Elihu Root, for Pres- 
ident of the Society for the ensuing year, had been omitted through an 
inadvertence, from the recommendations of the Committee on Nomina- 
tions, the Society was immediately reconvened and Dr. David Jayne Hill 
chosen to preside. Mr. Charles Cheney Hyde, for the Committee 
on Nominations, reported the name of Elihu Root for President of the 
Society for the ensuing year. There being no further nominations, the 
Recording Secretary was, upon motion duly made and seconded, instructed 
to cast a single ballot of the Society for Mr. Root for President. The 
Secretary cast the ballot and Mr. Root was unanimously declared reélected 
President for the ensuing year. 


Whereupon the Society, at 12:10 o’clock P.m., adjourned. 

















MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL 


April 26, 1917 


The Executive Council met at No. 2 Jackson Place, Washington, D. C., 
April 26, 1917, at 3:30 o’clock P.M. 


Present: 
Mr. CHANDLER P, ANDERSON Mr. Joun H. Latané 
Mr. JOHN BARRETT Mr. Jackson H. RALsTon 
Mr. CHARLES HENRY BUTLER Mr. JAMES Brown Scott 
Mr. FREDERIC R. COUDERT Mr. ALpHEUS HENRY SNOW 
Mr. CHARLES NOBLE GREGORY Admiral CHARLES H. StocKToN 
Mr. Davin JAYNE HILL Mr. CHARLES B. WARREN 
Mr. CHARLES CHENEY HYDE Mr. Everett P. WHEELER 
Mr. Greorce W. KiIRCcHWEY Mr. GEorGE G. WILSON 


Mr. GeorcE A. Finca, Assistant to the Secretaries, was also in at- 
tendance. 

In the absence of the Chairman, Admiral Stockton presided. 

The minutes of the meetings of April 27 and 29, 1916, were approved 
as printed in the proceedings for that year, pages 164 and 167. 


Mr. Scott, Recording Secretary, submitted the following report on the 
membership of the Society: 


REPORT OF THE RECORDING SECRETARY UPON MEMBERSHIP 
Members carried upon the rolls: 


Cv cnel ta Dae ane y eal beens eked 40 bens va 4 
Nid isl Bes cig Stag AiG wha le aH acini acaicacnl ewan o Sale 23 
i i tet OEe in Cea thaneaee ke aihee teehee 1151 
MS tebe as Cos onde hac devas Caney, 1178 

Members elected since April 27, 1916: 
Re ictea ees wie tabmarenss an seeders ehh I 
GEE enn eb nas ew bes aeeh a enedded cares bie 195 
PE pins eo Pigiegbiee cna ook gtberces 196 
Members resigned since April 27, 1916 .................. 23 


Members deceased since April 27, 1916 
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Members who receive the Spanish edition of the journal 


Members carried upon the rolls .......... paieeaaa beabeiinih esas 230 
(Not including subscribers, of whom there are 44) 

Members elected since April 27, 1916............0.ccccceecees 19 

Members resigned since April 27, 1916............. cee cena I 


Members deceased since April 27, 1916 


The report was received and ordered to be filed. 

Mr. ANDERSON, the Treasurer, submitted his report for the year 1917,' 
which, after being read, was ordered to be referred to a committee of two 
auditors to be appointed by the chair. Attention was called to the fact 
that several previous Treasurer’s reports had not been audited because 
members appointed upon the auditing committee had been unable to serve. 
It was thereupon moved and duly seconded that the previous reports 
which had not been audited be referred to the auditing committee to be 
appointed this year. 

The Chairman subsequently announced that Messrs. Alpheus H. Snow 
and Charles Ray Dean had been appointed auditors. 

Professor George G. Wilson, on behalf of the Committee on Selection of 
Honorary Members, reported that the Committee did not think it expe- 
dient to make a recommendation. 

The next order of business was the appointment of a Committee on 
Nominations and, upon motion duly made and seconded, the Chairman 
was authorized to appoint the members of this committee. He appointed 
the following gentlemen: 


Mr. CHARLES CHENEY HYDE 
Mr. GEoRGE W. KiIRCHWEY 
Mr. Joun H. LAtTANE 

Mr. Everett P. WHEELER 

Mr. GEeorGE G. WILSON 


Mr. Scott, on behalf of the Board of Editors, reported the action of the 
Board in directing the issuance, as Special Supplements to the JouRNAL, of 
the diplomatic correspondence between the United States and belligerent 
governments relating to neutral rights and commerce. Two issues of these 
Special Supplements have appeared, one bearing the date of July, rors, 
and the other of October, 1916. He further reported that the Carnegie 
Endowment for International Peace had purchased special editions of 6000 


1 Printed herein page 158. 
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copies of each of these supplements for distribution. He stated that the 
Board proposed to issue a third volume of these Special Supplements to 
complete the correspondence up to April 6, 1917, when the United States 
ceased to be a neutral by entering the war. The action of the Board of 
Editors, was, upon motion duly made and seconded, approved by the 
Council. 

In response to the resolution adopted by the Council on April 27, 1916, 
regarding the employment of an assistant to the Treasurer, Mr. Anderson, 
the Treasurer, reported that this employee had been employed pursuant 
to the authorization of the Executive Council of April 26, 1913. He read a 
statement of the duties which are required of his assistant, whereupon the 
Council adopted the following resolution: 

Resolved, That the expenditure of twenty-five dollars per month for 


the salary of an Assistant to the Treasurer be and is hereby ratified, 
approved and continued. 


Whereupon, the Council adjourned at 4 o’clock P. m. 


James Brown Scott 
Recording Secretary 











MINUTES OF THE MEETING OF THE EXECUTIVE COUNCIL 
April 28, 1917 


Immediately upon the adjournment of the Society, the Executive Coun- 
cil met in the Red Room of the New Willard Hotel, Washington, D. C., 
April 28, 1917, at 12:10 o’clock P.M. 


Present: 

Mr. CHANDLER P. ANDERSON Mr. Jackson H. RALSTON 
Mr. CHARLES NOBLE GREGORY Mr. JAMES Brown Scott 
Mr. Davin JAYNE HILL Mr. ALPHEUS HENRY SNOW 
Mr. CHARLES CHENEY HYDE Mr. Oscar S. STRAUS 

Mr. Joun H. Latané Mr. CHARLES B. WARREN 


Mr. Georce G. WILSON 
In the absence of the Chairman, Honorable David Jayne Hill presided. 
The first order of business was the election of a chairman of the 
Council, and Honorable John W. Foster was unanimously reélected. 
The election of the Executive Committee was next in order and the 
following gentlemen were unanimously reélected: 


Hon. Extau Root Hon. RoBErT LANSING 
Hon. GEORGE GRAY Hon. JoHN Bassett Moore 
Jackson H. Ratston, Esq. Prof. GEorcE G. WILSON 


Hon. Oscar S. STRAUS 


The election of the Recording Secretary, Corresponding Secretary, 
Treasurer and Assistant to the Secretaries was next in order and the fol- 
lowing gentlemen were unanimously reélected: 


Recording Secretary: Mr. JAMES BROWN Scott 
Corresponding Secretary: Mr. CHARLES HENRY BUTLER 
Treasurer: Hon. CHANDLER P. ANDERSON 

Assistant to the Secretaries: Mr. GEorcE A, FINCH 


The members of the Board of Editors of the American Journal of Inter- 
national Law were thereupon reélected as follows: 
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James Brown Scort, Editor-in-Chief 


CHANDLER P. ANDERSON RoBERT LANSING 

Pitre MARSHALL BROWN Joun Bassett Moore 

CHARLES NOBLE GREGORY Jesse S. REEVES 

Amos S. HERSHEY GrorGE G. WILSON 

Davip JAYNE HILL THEODORE S. WOOLSEY 

CHARLES CHENEY HYDE Georce A. Fincu, Secretary and 


Business Manager 


The Council then considered the appointment of committees for the 
ensuing year and, after consideration, the following committees were sev- 
erally elected: 


Committee on Twelfth Annual Meeting: James Brown Scott, Chair- 
man; Philip M. Brown, William C. Dennis, Charles Noble Gregory, 
Charles Cheney Hyde, Breckinridge Long, Jackson H. Ralston. 


Standing Committee on Selection of Honorary Members: George G. 
Wilson, Chairman; Jackson H. Ralston, Theodore S. Woolsey. 


Standing Committee on Increase of Membership: Oscar S. Straus, 
Chairman; Charles Cheney Hyde, John H. Latané, Jesse S. Reeves, 
Theodore S. Woolsey. 


Upon motion, duly made and seconded, the Committee on the Publica- 
tion of the Proceedings was discontinued and these duties were assigned to 
the Editor-in-Chief and Business Manager of the JouRNAL. 

Mr. Scott then stated that the work of the Recording Secretary’s office 
had considerably increased in the last few years and he submitted a state- 
ment showing that it had more than doubled since the year 1910. He also 
stated that the clerical work in connection with the publication of the 
Journat had also considerably increased in the last few years and he re- 
quested authority to expend not to exceed three hundred dollars a year for 
clerical assistance. After consideration, the Council adopted the following 
resolution: 


Resolved, That the Recording Secretary and Editor-in-Chief of the 
Journal be, and he is hereby, given authority to expend not to exceed 
three hundred dollars per annum for clerical assistance. 


Mr. Scott also stated that it is unnecessary to continue the office of 
Assistant Business Manager in order to take care of the proofreading of the 
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JouRNAL, and he recommended that the office be abolished and that he be 
authorized to expend the two hundred dollars, heretofore provided for it, 
to pay for proofreading the JouRNAL and Proceedings. After consideration, 
this recommendation was approved by the Council. 

Whereupon, the Council at one o’clock p.m. adjourned. 


James Brown Scort, 
Recording Secretary. 
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Shatsky, Professor B. Van Norman, Louis E. 
Shields, John K. Van der Lyn, Theo. N. 
Shoemaker, Capt. W. B. Wales, Edward H. 
Slayden, James L. Warren, Charles B. 
Snow, Alpheus H. Wicker, Cyrus F. 
Stockton, Admiral C. H. Wilson, George G. 
Straus, Oscar S. Wilson, Nathaniel 
Sweet, Edwin F. Wise, Louis E. 
Temple, Henry W. Woolsey, Lester H. 
Tompkins, H. B. Wyvell, Manton 


The Toastmaster (Dr. Davip Jayne Hitz). Gentlemen, for the 
first time in the course of its history, the American Society of Interna- 
tional Law meets in the midst of a war in which our own country is taking 
part. A year ago at our annual meeting we were discussing questions of 
international relations which we did not suppose would be brought into 
action in the time that has since elapsed. To-day we find ourselves sol- 
emnized by this tragic fact of international conflict, in which we are taking 
part. This war has already brought its casualties to us. Were it not for 
the war, the President of this Society would be here to-night, no doubt, 
presiding and acting as Toastmaster upon this occasion. He has been 
called to perform a great national duty; he has been appointed by the 
President of the United States to go to the new Republic of Russia upon 
an important public errand. He is adding to the long list of his splendid 
public services this new, unique, and unexpected one. 

I, therefore, ask you, as members of this Society, to rise and drink with 
me to the health of our President, and to the success of his mission — to 
Elihu Root. (Cries of “Root,” “Root,” “Root.”) 

It is, therefore, as the result of a war emergency that I have been con- 
scripted to stand here to-night in a place that would be so much better 
occupied by any one of the long list of vice-presidents of this Society, or 
by many others who are not holders of office; but the lot has fallen upon 
me. It is not a case of volunteering, I can assure you, though I honor the 
volunteer; it is a case of out and out conscription — and a conscription 
without selection. However, it is not a disagreeable undertaking to pre- 
sent to a company like this the distinguished gentlemen who honor our 
festival to-night with their presence, and who will enlighten and inspire us 
with their eloquence. 

We are engaged in war. There are those who say that it is a war for 
democracy. Perhaps in some far-off, divine sense it is — and I believe it 
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is; but we did not think of it in that light a year ago. We are thinking of 
it now because of the international alignment. It is a matter of surprise, 
when we open our maps, to see that more than three-quarters of the earth’s 
surface is now nominally under republican rule, or what is equivalent; and 
that about the same proportion of the earth’s population is now arrayed 
under the banner of republicanism. So it may very well seem to us, 
amidst these great changes, fighting against the Central Powers of Europe 
based upon principles of absolutism, and all the world struggling to be 
free, that we are fighting a battle for democracy. But if we are, we must 
look to something more fundamental than the mere surface of things, the 
mere proportions and statistics, which are often so deceptive and lead us 
into such ready illusion. 

We are battling for law; we are battling not only for law, as a principle 
and as an aspiration, but we are battling for it as an accepted reality. I 
think it has not been pretended that the exclusion of American shipping 
from the use of the high seas without the risk of loss and destruction by a 
method such as is now employed, is in accordance with international law 
as an accepted actuality. In the strongest and clearest presentation of the 
case it is alleged that these acts are acts of reprisal, and not strictly legal 
acts; but we were the sufferers — we neutrals, we noncombatants, we inno- 
cents; we, with the rest of the neutrals and the noncombatants and the 
innocents, are the sufferers because of these reprisals. We are, therefore, 
battling for law in its real sense; but we are battling for it even more in its 
ideal sense, for our Republic, and all republics that are after its type, 
are the creatures of law, and not the creatures of force; and we find our- 
selves confronted not only by force, but by lawless force. Ours, then, is 
a battle for the law, and a battle in which every member of this Society 
has a deep and a lasting interest. 

There are those who tell us that international law is a figment of the 
mind; that it does not exist; that it has been destroyed. International law 
can never be destroyed. It may be violated, its rules may be disobeyed, 
but so may the rules laid down by municipal law, or by any legal system; 
but the law is there, and, so far as it goes, so far as it is the expression of 
that justice toward which all law aspires, it is a reality in spite of viola- 
tions. There is an analogy which has often impressed me, between the 
jurist and the man of science who is exploring the arcana of nature with 
the idea of discovering the truth. There is not a scientific text-book in 
the world ten years old that is fit to teach in school or college to-day. So 
when we find that our international law books are already uncertain and 
will have to be revised, this should not in the least shake our faith in the 
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reality and the solidity of the law. The search for justice is to the jurist, 
what the search for truth is to the physicist, the psychologist, and the his- 
torian. Let me say, with the strongest possible emphasis, gentlemen, that 
so long as the idea and the ideal of justice persists in the human mind — 
and it will never cease to persist — there will be international law. 

But it is no part of my duty to participate, in the slightest degree, in 
the speech-making of the evening. I have the great honor and the great 
privilege of being the introducer of the apostles of eloquence whom we are 
happy to have with us to-night. 

This city to-night presents the aspect of internationalism as perhaps it 
never has before. You cannot go a square without seeing, mingled with 
the Stars and Stripes, the flag of Great Britain, the flag of heroic France, 
and the flag of super-heroic Belgium. We glory, gentlemen, in this 
combination, and we are proud to be participants in it. It is a moment 
of intense internationalism, which we outwardly express and which we 
inwardly feel, and we cannot resist the sentiment that we are coming 
presently to a sense of international relations such as we have never had 
before in the history of mankind. 

We have been boasting lately of that long line of three thousand miles 
between our great Republic and the independent, self-governing common- 
wealth on the north. And we and they have done well to glory in it; but 
we shall not repeat that boast; we are no longer proud that we are 
not enemies. We rejoice that we are friends, better friends than ever 
before. 

The first land to the east of our dominion — and it is wholly east of it 
— is the snug little Province of Nova Scotia —a land of half a million 
inhabitants, a beautiful and lovely land, a land of romance, a land of joy, 
a land of beauty, a land of freedom — so free, in fact, that I understand 
they have no governmental taxes in Nova Scotia. The public budget is 
supplied by the royalty on the mines of the Province, if I am well informed, 
and they have very deep and very precious mines in Nova Scotia; and we 
have the pleasure of having one of the richest of them here to-night, in the 
presence of a learned jurist, a teacher and a writer of the law, a thinker and 
a doer of the law, whose charming eloquence we have listened to before 
during this conference, and to which we are very happy to listen now. I 
have the honor, gentlemen, to present to you Mr. Justice Russell, of the 
Supreme Court of Nova Scotia, our friend and our ally. 

Mr. JusticE RussELL. Mr. Toastmaster and gentlemen: One of 
the last things among the very pleasant and flattering things which the 
Toastmaster said, was, I am afraid, a delusion, and may, later on, prove a 
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snare — when he told you that there were no taxes levied in the Province 
of Nova Scotia. However true that may have been before a certain day 
in August, 1914, it is no longer true to-day; and one of the most surprising 
feelings that I had in this country was that when I went to send a tele- 
gram to a friend of mine, who happened to be in the City of Halifax, I 
was amazed to find that I had not to pay any war tax. The sensation was 
so unusual to me that it seemed as if there was something uncanny about it 
— something entirely as it ought not to have been. I express the hope 
that you will enjoy the privilege, later on, which we have been really and 
honestly and candidly enjoying, for the last two or three years, because it 
is surprising how well and easily and naturally we get used to such 
things, and our shoulders adjust themselves to burdens that we find we 
have, after all, to bear. However, let me go on with something that is 
more germane to our purposes. 

As I was sitting here this evening, and thinking of the terrible ordeal 
that was confronting me, or about to confront me quite soon, and hoping 
that it would be mitigated a little bit by the postponement which would 
be effected by the interposition of an address from a Member of Congress 
from Virginia, I could not help recalling a little experience that I had when 
I happened to be a member of the Dominion House of Commons, as a col- 
league of the Right Honorable Sir Robert Borden, who is now Premier of 
Canada. I thought it would be well to make a little hay while the sun was 
shining, and was paying a visit to some of my constituents in the western 
part of the County of Halifax, near the rocks above Prospect, where the 
“Atlantic” landed prematurely some years ago, as perhaps you will 
remember, on April Fools’ Day, and six hundred people were destroyed 
by drowning. Well, as I was returning, in the course of the evening, with 
a very zealous young friend of mine, and seeking the road to another little 
fishing hamlet along the coast — we had lost our way — it happened that 
there was an old farmer returning to his home from the market in Halifax 
— to his own little village of Herring Cove — and my young companion, 
a faithful and loyal supporter, asked him where our road broke off} and 
exactly what was the right road to take to our point of destination. He 
gave us the information that we desired, and then my young friend thought 
it would be an excellent thing, and might have some fortunate political 
results later on in the course of my humble career, to procure for me an 
introduction to the old farmer; so he told him, —confidentially, you know, — 
—“T have got the Member for the County here.” ‘The Member for the 
County?” said the old man. “For Gawd’s sake let me see him,” said he. 
“IT have been votin on Members for the last sixty years, and I never 
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seen one yit.” Well, it just flashed over me, in an instant of time, that a 
man who had never seen his Member for sixty years, and who had been 
reading the astonishing headlines in his party paper for all those sixty 
years, would have conceived some notion of him that would present him 
somewhat in the form of a superman — something, perhaps, of an Apollo 
Belvedere, or for all I knew, perhaps, of the Olympian Jove. That all 
went through my mind in an instant, and I was very glad indeed that the 
shadows of the evening were beginning to fall about us, and that they 
would, at all events, serve a little to mitigate his disappointment and post- 
pone my humiliation. 

There are no shadows of the evening upon us at the moment. We have 
not what Russell Lowell used to call “the frank prose of undissembling 
noon,” but we have the glare of these electric lights, and we have the still 
more awful brightness that your Toastmaster has been bringing to bear 
upon me; and I must say that I am amazed at my own assurance in under- 
taking such a task as that of addressing a body so wise, so learned, so 
thoughtful as the company of gentlemen who meet here from year to year, 
studying these matters of international law. 

I am reminded of a story of my old friend, the late Governor of Nova 
Scotia, Duncan Fraser, who was known, in his day, as the Guysborough giant. 
There are probably none here who can remember him, although I think I 
happen to see the face of a person here who would remember him. He 
was telling about a young candidate for the ministry, who was presenting 
himself to a new congregation, and making his experimental sermons, as 
he had been doing for two or three Sundays, and he came to his deacon to 
see how he was getting along, and he asked the deacon what he thought 
about the impression he was making, what his prospects were for a more 
permanent settlement. The old deacon said to him, “There is just one 
thing; I would advise you to write out your sermons before you give them 
to us.” “Oh, no,” he said, “it is not necessary at all. There is not the 
least bit of necessity for that. I speak extemporaneously, you know. I 
have the gift of inspiration which enables me to extemporize my sermons 
as I go along, and I do not need to write them out; I do not need to lean 
on the crutch of manuscript.” “All the same,” said the old deacon, “I 
would advise you to write them out before you give them to us.” “Oh, 
no; not at all,” and so on. So went the colloquy between the candidate 
and the deacon; and, at last, the deacon’s neck began to get red, and his 
blood was up, and his Scotch dander was kindled, and he said, “‘I tell you, 
all the same, you write them out, because then you will know what damned 
nonsense it is you are giving us.’”’ I had fully intended to write out what 
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I was going to say to you here, and I have made serious and strenuous | 
efforts to do it, but the truth of the matter is that I have not had a 
moment to do anything of the sort. My moments and days and hours 
have been so filled with various delightful exercitations that have been 
going on here, with the discussions that we have been having, with all 
these illuminating treatises on international law, and all this vigorous dis- 
cussion and controversy which have been crowding these days and hours, 
that I really have not been able to write out anything, and have not been 
able to fulfill my desire of setting what I wanted to say in order to pre- 
sent it to you in something like decent shape. 

But has it struck you —I certainly think it must have — that while 
we have been formulating our principles and our technical doctrines of 
international law, striving to formulate them into a code, into a consistent 
and logical system, a regularly ordered chapter of our general system of 
jurisprudence, while we have been devoting ourselves to the study the of 
science of international law, while we have been talking about the regular- 
ity of blockades, and about what is permissible armament on merchant 
vessels, and what are the proper rules for capture and condemnation, and 
all that kind of thing — while we have been engaged in this way in for- 
mulating a scientific chapter of jurisprudence, a code of international law, 
forces have been at work abroad which have been reducing our counsel 
into utter foolishness, and absolutely destroying the whole body of this 
jurisprudence which we have been seeking to establish? Certainly those 
thoughts have been occurring to me to such a degree that even the most 
law-abiding of nations —I doubt if the most law-abiding of nations, 
although she was very vigorously and very ingeniously defended by Gil- 
bert Murray in an article I read a while ago in the pages of The Atlantic 
Monthly — I doubt if he succeeded in showing that even England had lived 
up to her ideals of international law. I am afraid I will have to confess 
that he did not make an absolutely perfect, clear, and convincing case for 
the Mother of Parliaments — and one might say, “the mother or foun- 
tain of modern law for us.” I do not think so. 

Perhaps that is natural; perhaps there is some truth in what the old 
lawyer of the Commonwealth said, “It is useless for people in the midst of 
the woods to say that they will walk nowhere except upon the King’s 
Highway”; that when you are in the midst of the woods the fact of the 
matter is that you must get out of the woods before you can walk on the 
highway, and you cannot consistently or reasonably say, as this old parlia- 
mentarian said, when you are in the midst of the woods that you will walk 
only upon the highway. I presume the fact of the matter is, —I do not think 
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closely about these subjects because they are not my specialty at all, as I 
know some other people here have been thinking and do think, — that we 
cannot regulate war by law, because war itself is the negation of law. War 
is not law; war is the antithesis of law, and it has often seemed to me, 
when I have read the old books on the laws of war, that it is just as much of 
a misnomer, and it is just as much of an absurdity as if you should have a 
work or a chapter or an article or a theory or a code to regularize the mor- 
als of a house of prostitution. It seems to me that would be something of 
a task of the same nature as to endeavor to codify laws which relate to 
war, because war, as I have said, seems to me to be the negation of all law; 
it is the substitution of force — brute force — for law. I think there is 
nothing else to do with it but to abolish war altogether. 

In other words I am a pacifist, as Mr. Blaine used to say, “from the 
skin to the bone, and from the bone back to the skin again.” I am quite 
aware that that conviction or sentiment has not as long a course to traverse 
as it might have in the case of our genial Toastmaster here. Iam a paci- 
fist and it is not for naught that I spent a summer up there on the Cat- 
skill Mountains, in the genial atmosphere of the Mohonk Conference, and 
came to the conviction that the pacifists were right, and that there was to 
be no peace on this earth, and no ordered civilization in this world, until 
this awful institution of belligerency, of war, of the settlement of disputes 
by force of arms, instead of by reason and by reasoned counsel, was all 
brought to an end, until law was substituted for force. Those are the sen- 
timents that I breathed in there; that is the atmosphere that I breathed 
there, and those were the principles with which I came away from that 
great conference at Mohonk two or three years ago. 

The fact of the matter is, force is the antithesis of law. Might is not 
right. It is true that right sometimes, and, finally, in the last analysis, 
must prevail in a world that has any regularity, any order, any system in 
it at all — right must become might, and will become might; but might is 
not right. Therefore, I am a pacifist; but, as the old preacher said when 
he was calling his congregation with a horn, and somebody had put a pinch 
of snuff in it which had destroyed his articulation: ‘Iam a man of peace, 
my friends, but let me catch the man that put the snuff in the horn.” 

When the man-eating tiger is abroad in the earth, then we must be no 
longer pacifists; the whole community must chase him and must hunt him 
with whatever weapons are at hand and with whatever can be devised in 
order to get him; and if, in the chase or in the hunt, somebody’s garden 
railing is smashed over, and somebody’s flower garden is trampled to 
pieces, we will answer to him later, if he has the gall to ask for damages; 
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but, in the meantime, we are going to chase the tiger all we can and cap- 
ture and destroy him, in order that the lives that he has destroyed and is 
about to destroy shall be expiated. That is the situation here to-day. If 
this war cannot bring about the result that never again can this kind of 
calamity happen in the history of the human race, if this war is not, with 
the aid of this great and mighty commonwealth, going to bring about such 
ends as that, and going to result in such issues as that, then, for my 
part, I should pray with all my heart for the advent of that comet that 
Huxley used to tell us about, which would strike the earth and reduce it 
into its original elements. We cannot live, as our President said the other 
day in opening the assembly in this room, in a world that is half despotic 
and half democratic. We must have all despotism or all democracy. I 
know you have read, — and much more deeply and much more recently 
probably than I have — the preface to Mr. Hall’s book on International 
Law, and I suppose you have noticed what he has said in regard to recent 
developments. In the preface to his third edition, which is written with a 
nervous strength and literary finish and power which, for my own part, 
I do not find quite equaled by the other chapters in his book, he makes 
this prediction, or, rather, expresses this as one of the probabilities. He 
expresses doubt whether in the next great war — and he was speaking ten 
or fifteen years before the present war, if I am not mistaken — the sanc- 
tions of international law are going to be available and effective. He was 
thinking about the tremendous issues and contests that there will be 
between nations, the tremendous rival ambitions that there will be for 
trade and for power among the nations of the earth; he was thinking, I 
suppose, about the enormous strength and size of their armies and of their 
fleets; he was thinking about the intensity of the controversies that are 
going to arise between them; he was thinking, perhaps, of the diabolical 
ingenuity of the inventions that should be discovered, of the machinery that 
should be invented for the destruction of human life, and he doubted 
whether, in the presence of such a conflict and of such circumstances, 
international law would be available to rule and govern nations in their 
conflicts with one another. I think his anticipations have been more than 
justified by what we have seen about us in the last three years, when our 
President the other morning told us that there was no precept or prescrip- 
tion of international law which had not been violated by the Empire of 
Germany. He used expressions which I know did not satisfy the feelings 
of his heart, because I know, to use the expression of an old preacher in the 
City of Halifax, when the House of Lords, as he believed, had been rigged 
in such way as to give the legal victory to the “Wee Frees” against the 
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“National Church,” of which he was a member, and to which he was a 
subscriber — I know that our President could not have expressed his sen- 
timents, to his own satisfaction, within the Ten Commandments; but he 
used all the adjectives, I think, and the strongest adjectives that were 
available, without violating the decorum of the occasion. Every principle 
of international law, as he said, had been violated by the Central Powers in 
the course of their campaign, in the course of the struggle that has been 
going on for the past two or three years. 

While that is true up to the present, let us hope that Mr. Hall will turn 
out to have been as fortunate and as correct in the balance of his prophecy 
as he has been in the part to which I have already alluded. He said that 
possibly this may be the case in the next great war, whenever it comes; 
but that ten years after that war the precepts and the prescriptions and the 
principles and the doctrines of international law will take on and achieve 
and win a solidity and a power over men’s minds and over the acts of 
nations which they have never had in any modern period or in any period 
since they were first formulated by Grotius some three hundred years ago. 
Let us hope and pray, I say, that Mr. Hall may turn out to have been as 
fortunate and as correct in his anticipations as to the condition of the 
world ten years after the end of this war, as he has been with reference to 
the period of the war itself. 

But those are not the things I came here to speak about, and it would 
have been a great intrusion on my part to have come here to speak on 
such subjects as those, about which there is hardly a man in this room 
who does not know more than I know myself. What I thought might be 
useful, what I thought might give me an apology, a Jocus standi in such an 
assemblage as this, was that I should be able to convey to you, in some 
feeble way, a sense of the feelings of the people of Canada, among whom I 
dwell, upon this auspicious occasion — the first meeting of the Society of 
International Law since the declaration of war has been made and given 
by your President to the Central Empires. I thought perhaps I might say 
something in reference to the feeling which Canada has to-day, and which 
Canada has in regard to your great Republic, and in respect and consid- 
eration of this great action which has been taken on the part of the great 
Republic of the United States. 

Mr. Toastmaster and gentlemen, it has been a great joy and a great 
comfort to us all along that we knew that we had in our contest the sup- 
port of your great newspapers, like the Times, like the New York World — 
and I say, — in spite of what Mr. Gerard said the other night, and, I think, 
rather unjustly, — even of the New York Evening Post, and of the great 
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journals and organs of public opinion throughout this country. I have 
spent hours and hours at the beginning of this war reading the correspond- 
ence in the columns of the New York Post and the editorials and corres- 
pondence in the New York Times and the New York World, just to brace me 
up and to keep myself in some sort of reasonable degree of comfort, in some 
sort of reasonable consolation in the trying circumstances under which our 
country found herself, and in bearing the burdens that have been cast upon us. 

There was not a heart or home in Canada which did not have this 
matter, in some way, brought home to it, and brought home, I think, in 
the most expressive way, when we saw our young men going out. There 
was hardly a family of any respectable size in the Dominion of Canada 
that did not send one or more of its boys out to don the khaki, and 
be transported to the old country to take his place in the ranks, and to 
achieve, as they have done, the wonders that we have known in this ter- 
rible war; at Langemarck, in the terrible struggle to hold the Ypres salient, 
later on at Corselet, and in the capture of the ridge of Vimy. It was my 
profound comfort and happiness to know that I had a boy of my own in 
the terrible ordeal at Corselet. We got a cablegram one morning regretting 
to inform us that he was in a hospital, with a gun-shot wound in the head. 
Of course, we came to the instant conclusion that the next cablegram 
would be — for a gun-shot wound in the head is no very great joke — that 
we were never to see his face again, and that he was going to lie, as 
so many other good Canadians have, to sleep his last sleep on the sunny 
fields of France or Flanders. Fortunately, it turned out otherwise, in the 
good Providence of God, and he has been restored to us, and has returned 
to his own home. But there are many who have never returned, and 
there are many, many, who will never return. I am sure there is nota 
mother or a father in the whole Dominion of Canada who does not feel 
better comforted, more truly inwardly happy, and more truly inwardly 
satisfied, with the peace that passeth all understanding, in the sense that 
their sons have done their duty to their country, as some of your lads will 
do their duty to yours, — indeed, more true comfort than if they were among 
the slackers frequenting the movies or dancing in the music halls. I am 
sure that is the feeling of every mother and every father in Canada who 
has given a son to this great cause. 

But what I wanted more to speak of was the feelings that we had with 
reference to your great people. I, myself, I am afraid, was amongst those 
who were a little inclined to be impatient at the reluctance of the Ameri- 
can Republic to enter into this struggle at an earlier period. I am sure 
that I was, but I am sure also that I had no ground for criticism and no 
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ground for complaint, because when I began to think to myself and to look 
back over the records of the past forty or fifty years I remembered that in 
1864 there was a little kingdom right north of Germany from which two 
splendid duchies were filched by the King of Prussia. That was an act 
which one of our greatest orators, Joseph Howe, who happened to be in 
London at the time, said was an act that had called forth the cry of 
“shame” from all Europe; and yet we not only stood silently by, we 
people of England, and her colonies, witnessing this humiliation and this 
injustice, but we did worse than that, because we had led these Danish 
people to suppose that they would have the assistance of England in their 
resistance of the Prussian enemy. Again, when our old ally, Austria, was 
dominated and controlled by the hand of the Prussian, we stood by, appar- 
ently disinterested, and certainly very neutral, spectators. And when, 
through the crafty ingenuity of Bismarck, through the strategy of Moltke 
and Roon, France was bled white, we stood silently by and we did exactly 
what you were doing until the other day. 

So I began to realize that, after all, President Wilson, as the trustee of 
a great country, must consider only the interests and the rights — the 
interests; perhaps I should have stopped there — of his own beneficiaries, 
and that it was not for him, like a knight errant, to go abroad seeking 
struggles where they did not belong to him. He was the trustee for the 
people of the United States, and it occurred to me that there was no more 
reason and no more cause why he should interfere with this great struggle 
than why England should have interfered in the case of the duchies that 
were stolen from Denmark by Prussia, or in the overrunning of Austria by 
the Prussian, or the bleeding white of the beautiful Republic of France in 
the Franco-Prussian War in 1870. That was the reasonable conviction 
and conclusion at which most of us arrived; but, at the same time, 
we could not help feeling in our bones that it would be a grand thing if 
circumstances should justify and warrant the great Republic there to the 
south of us in throwing her lot in with us, and helping to take a little of 
the burden off the shoulders of our valiant warriors. It was a proud day 
for us, and a day of great rejoicing throughout the Dominion of Canada, 
and I know it must have been a day of great rejoicing throughout the 
whole British Empire, and perhaps, throughout the whole civilized world, 
when the news was flashed broadcast that, for good or evil, for better or 
for worse, the great power and influence and wealth and patriotism and 
courage and statesmanship of this great Republic had been thrown into 
the balance on the side of those who, nevertheless, might have, without 
your assistance, achieved victory, but for whom victory was rendered 
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absolutely secure and certain by the adherence to their cause of the great 
and glorious Republic of America. And how gladly did we receive the 
news, for we knew, and I knew and felt, that some day this great young 
Republic —I say “young” comparatively, because everything goes by 
relations, by proportions — which had the courage more than a hundred 
years ago, when it was not at all sure of -any assistance from France 
or from any other Power, to challenge the greatly superior power of Great 
Britain; which sixty odd years ago fought and endured the agony of four 
years of Civil War between the north and the south, each with its own 
ideals, enduring until the end, until it was impossible that the war could 
go on any longer; which, before that, in its infancy, had challenged and 
cleaned out the Barbary pirates; which, in the War of 1812, when Jefferson 
said something like this: ‘England is a nest of pirates and France is a 
den of thieves,” although in a state of very considerable disunion, neverthe- 
less challenged the great naval power of England, which was enormous — 
that some day: this great, glorious Republic would take its place, and at the 
right day and at the right time. It could not have more opportunely come 
to the assistance of the Allies than at the moment when it did come into 
the struggle, providentially for us. And I have this feeling about it, that it 
added to the moral weight of the conviction which made us feel that we 
were right in this war. There is an old maxim, I think, of the Catholic 
Church, if I am not mistaken —I am no authority on it at all — but I 
think it was Father Newman who said he found it ringing in his ears: 
“When the whole world says a thing, it must be right.”” And when the 
whole world is combined together in fighting these Central Empires, it 
cannot be but that we are absolutely right in the attitude we have taken 
and in the struggle in which we are engaged. That is the way we felt 
when the American Republic came into it — that the whole world was in 
it with us. Securus judicat orbis terrarum. 

In a chapter which a very thoughtful friend of mine called to my atten- 
tion, Emerson in speaking about Napoleon — and he does give praise to 
Napoleon, as Goethe did, notwithstanding his own country was under the 
heel of Napoleon; yet he could not help admiring the genius of the man in 
action — says — and this has always given’me a great deal of comfort — 
“but his mission was an impossible one. He aspired to universal domin- 
ion, and universal dominion is a thing that cannot be achieved.” It cannot 
be achieved in this modern world; and we say the same thing about the 
attempt or effort or ambition of the King of Prussia and the Emperor of 
Germany to attain universal dominion, that the world will not stand it; 
there is no danger of it; it is utterly impossible that the world will ever be 
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reduced to a condition of that sort; it would not stand it a hundred years 
ago, and it is a hundred times less possible that it will stand it to-day, and 
that is our guarantee that this awful struggle will end in a victory for our 
arms. Nevertheless, it was a grand consummation for us, it was a glorious 
thing for us, it was an infinite consolation for us, when Woodrow Wilson 
told the Senate and the House of Representatives and the people of this 
great country in that most remarkable state paper, which had all the 
strength of Lincoln and all the charm of Wilson, in terms that will stand 
the light of the day of Judgment, that the time had come, and closing, in 
fact, with the very words of Martin Luther, “When, God helping us, we 
could do no other than join with the ranks of those who are to bring this 
power to its doom.” 

It was a glorious day for us, a day that “waked to ecstasy the living 
lyre” of the Poet Laureate of England, when he wrote with a spirit and 
power sadly lacking in much of his other work these lines: 


“What is the voice I hear 
On the wind of the Western sea? 
Sentinel, listen from out Cape Clear 
And say what the voice may be. 
’Tis a proud, free people, calling aloud 
To a people proud and free. 
“And it says to them, ‘Kinsmen hail! 
We severed have been téo long; 
Now let us done with the wornout tale — 
The tale of an ancient wrong; 
And our friendship last long as love doth last, 
And be stronger than death is strong!’ 


“Answer them, sons of the selfsame race, 
And blood of the selfsame clan, 
Let us speak with each other face to face, 
And answer as man to man. 
And loyally love and trust each other 
As none but free*men can. 


“Yes, this is the voice on the bluff March gale: 
‘We have severed been too long; 
And now we have done with the wornout tale — 
The tale of an ancient wrong; 
And our friendship shall last long as love doth last, 
And be stronger than death is strong.’ ” 
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The ToasTMasTER. Mr. Justice, I am sure I interpret the feelings of 
this assembly when I thank you for your eloquent message, when I thank 
you for the breadth of your view, the intensity of your sympathy, and the 
depth of your comprehension. We were your peers, sir, in the love of 
peace, and we have shown it; but we are with you in this war. 

Gentlemen, there are other casualties of the war, besides the foreign 
mission for the President of this Society and the infliction of myself upon 
you as the toastmaster of this occasion. We have on this program for the 
evening the names of three speakers, from whom we should be glad to 
hear, because two of them represent the House of Representatives of the 
United States, and one of them the Senate. The first speaker of this occa- 
sion was to have been ex-Governor Montague, of Virginia, a member of 
the House; another, the Honorable Mr. Temple, of Pennsylvania; and a 
member of the Senate, the Honorable Mr. Williams. But these gentlemen 
are performing perhaps at this moment a higher duty than they could per- 
form here by words, however eloquent. They are engaged in considering 
those great and important questions upon which our usefulness in this 
great contest so largely depends; they are preparing to ask of us the sacri- 
fice which you, sir, have so nobly made. I hope we may never receive 
telegrams telling us that our sons and younger brothers are in hospitals in 
lovely France — no; not even in hospitals in Germany. We do not want 
that intelligence; but we want to raise an army so great, so formidable, 
that the very presence and purpose of it may abbreviate this dreadful 
conflict. 

(Cries of “Hear,” “Hear,” and applause.) 

But if it be the will of the Higher Power that we send those sons, that 
they bleed for this cause, and our hearts bleed for them as your heart, sir, 
and the hearts of your compatriots, have bled, then we say, “‘ Blessed be 
the opportunity to rise to that level.” 

Very much has been said among us with regard to our diplomacy and 
our diplomatic service. Often we have treated it as a joke, and it has some- 
times been the only way in which a nation with a sense of humor — which 
I assure you, sir, with all our deep solemnity, we do not lack, in which we 
could treat it. But we have grown up somewhat in that also. We have 
had in our foreign diplomacy men of great talent, great wisdom, great 
specific capacity; men who have defended the rights and interests of our 
country in hard places, and who have covered themselves with honor. I 
see two of them in my immediate presence. There are others in this assem- 
bly. And one of them we shall have the great pleasure of hearing from 
now, a member and vice-president of this Society, and I think I am not 
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resorting to legend and I am not disclosing any well-guarded secrets when 
I say that it was in his house that this Society was born, and it was his 
hand that rocked its cradle. It has been nursed by others, but it is inter- 
esting for us to know that it was largely his breadth of view, his experi- 
ence, his knowledge of law, and of international law, and the need our 
country had for a better understanding and cultivation of it, that, among 
other causes, led to the formation of this Society. I need not formally 
present this gentleman; he is better known to you than myself who pre- 
sent him. He has held important diplomatic posts; he has filled great 
stations and fills an important station now in our own country, and over 
all his work is written “Well done.” He has done a great service to his 
country; he has great service yet to render to his country, for there is no 
truer-hearted American, there is no better-trusted leader and guide in 
American thought and opinion than the Honorable Oscar Straus, who will 
now address us. 


Hon. Oscar S. Straus. Mr. Chairman, modesty compels me to say 
I failed to recognize myself in the very complimentary introduction that 
you have given me. It is another evidence of your magnificent generosity. 

You stated that you were conscripted to-night to act as chairman, 
which is another evidence of the splendid results conscription yields. 

At lunch to-day we were talking of Cicero, who began his famous 
oration, “ The Philippicus,” with “Patres Conscripti.” Mr. Ralston, the 
eminent authority on international law amidst so many eminent authori- 
ties, translated that “Fathers select men.” In other words, “conscription 
by selection,” and that is what our country is about to do, — select for 
fitness those that are best equipped to form its great army, to stand with 
her allies, and to defend freedom throughout the world. I hope before 
another day is past Congress will profit by the experience of Great Britain, 
and equip the President with the right to select the best, most competent, 
and fit army in order to defend her liberties. 

It was said the other day, when the Mongolia sank a submarine, that 
America had discharged her first shot in this war. That is not correct. 
The first shot was not fired by America. The first shot was fired when 
the Lusitania was sunk. That shot has rankled in our hearts and souls, 
and America feels a sense of elation now that the time has come when she 
shall fire her return shot, and she will fire it with all the power that she 
has, for her benefit and for the benefit of her allies. 

A dictum has come down to us through the corridors of the autocratic 
past, inter arma silent leges, amid wars the laws are silent. This meeting in 
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our capital of the American Society of International Law is in keeping 
with the spirit of our democratic institutions. The fact that we are here 
assembled in the throes of preparation to take our part in the world war is 
proof that in America the laws are never silent. The laws which embody 
the conscience of the nation never slumber. 

Had the same spirit prevailed in autocratic Austria in July, 1914, and 
in autocratic Germany a month later, there would have been no ravishing 
of Belgium, and mankind would have been spared the most intensified and 
widespread horrors in all history. Had the empires of the Hapsburgs and 
the Hohenzollerns been under governments of laws instead of under 
governments where the will of the autocrat was the highest law, had 
those empires been under governments “deriving their just powers from 
the consent of the governed,” this war could not have taken place. 

In all history militarism has never dominated a democracy. Free gov- 
‘ernment is the antithesis of militarism. Where militarism prevails there 
can be no free government, and where free government prevails there can 
be no militarism. The bravery and martyrdom of Belgium will stand out 
for all time as the most impressive sacrifice for the maintenance of inter- 
national law and the sanctity of international obligations in the whole his- 
tory of the world. Had the conscience of the Government and the people 
of Great Britain been so dulled as to refuse to stand by Belgium in her 
heroic struggle, and to condone the outrage upon the laws of civilized 
nations on the part of Germany, international anarchy would have been 
substituted for international law. 

When the war began many people in this country —and for that, 
many people in Great Britain — by reason that the two foremost demo- 
cratic states of Europe were allied with Russia, the most extreme medieval 
autocracy, failed to recognize the basic issues of the war, — the conflict 
between democracy and autocracy. Some even feared that a victory for 
the Allies would so augment the autocratic power of Russia, with her 170 
million population, that she would dominate the Entente Powers after the 
war, and that the triumph of the Allies, instead of being a victory for 
democracy, might, be even a greater disaster than the victory of the Cen- 
tral Powers. Recent events, the sudden overthrow of Czardom in Russia, 
and the establishment of a democratic government, swept away as by 
magic the dark clouds that obscured the mountain tops, and revealed in 
full clarity the true issues of the world conflict. 

Does anyone believe that if Russia had been allied with the Hapsburgs 
and the Hohenzollerns, this wonderful dethronement of autocracy, and the 
erection of democracy, could possibly have taken place? Never. It is 
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because she was allied with the free governments of Great Britain and 
France that her people had the courage and the spirit to overthrow the 
medieval despotism and to erect upon its ruins the freedom of its people. 

Whatever doubts there may have been — and there were doubts — as 
to the duty of our country, were removed by the President in his address 
to Congress on April 2d, a state paper which in elevation of spirit, and 
in visioned statesmanship, is destined to live and to be treasured in our 
annals together with the Declaration of Independence. Just as Jefferson’s 
declaration has been the chart of our freedom, so will Wilson’s declaration 
be the chart for the democracies of the world. Under it, to use the Presi- 
dent’s phrase, we enter into a “partnership of democratic nations —a 
concert of free people — as shall bring peace and safety to all nations and 
make the world itself at last free.” 

For the first time in history, as our Chairman has so eloquently stated, 
the dominant nations of the world, being democracies, will be leagued 
together by a common purpose and by a comradeship in sacrifice to uphold 
law and international justice. May they never lay down their arms until 
those purposes are achieved, until there are no autocracies sufficiently 
powerful to menace the future happiness and peace of the world. The 
immortal words of Lincoln, that this country cannot be half slave and half 
free, have a wider significance. The world cannot be half autocratic and 
half democratic. Napoleon foreshadowed this same thought in his state- 
ment that Europe would be either Cossack or republican. Were he to 
phrase it now, in the light of Russian freedom, he would say, “‘ Europe will be 
either democratic or Prussian.” And, thank God, we have entered into this 
contest so that there need be no doubt that Europe shall be democratic. 

We have not entered this war for conquest or for commerce; we have 
not entered it to protect our soil, but to safeguard our national soul; we 
have not entered it in a spirit of revenge or hatred for any people, but in 
a spirit of humanity, so that we may hand down to our children’s children 
the blessings of liberty for which the Fathers of our Republic sacrificed 
their blood and their might, and of which we, their descendants and heri- 
tors, will show ourselves worthy, verifying the poet’s prophecy that 


“Freedom’s battle once begun, 
Bequeathed from bleeding sire to son, 
Though baffled oft, is ever won.” 


The ToastMAsTER. It would be very delightful, gentlemen, if our 
friends from England and from France, who are in this city holding con- 
ference at this time, could join us here and mingle their sentiments with 


: 








a, 
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ours. I am informed that we may not altogether miss that opportunity. 
There is with us to-night, I believe, a member of the French Commission, 
M. Allain, and, if I am not misinformed, I hope we may have the pleasure 
of a word from him. 


Mr. FrEpERIC ALLAIN. Mr. Toastmaster, and gentlemen, I am com- 
pletely taken by surprise. I had come here on the invitation of my fréend, 
Mr. Léon, with a satisfied conscience that having done my duty in New 
York with the French Commission, my recompense was to come amidst 
you and participate in this excellent dinner, without experiencing the ter- 
rible ordeal of pronouncing a few words after dinner, and especially after 
such orators as we have heard. I feel, gentlemen, that I am a victim of 
the questions of the day. I have heard a great deal to-night about con- 
scription and selection; I am a victim of both. Here I am, utterly un- 
prepared, a French lawyer from Paris, who has to pronounce in front of 
such an audience as this a short speech — for you may depend it will be a 
few words. I feel as would a man who was instantly sent to the operating 
table, with appendicitis, who would have to be operated upon at once, 
without a minute’s hesitation. Here I am, a poor unknown soldier, to 
whom this high general comes and says — “Take your gun and fight.” And 
I have got to fight. 

Gentlemen, allow me, first, to beg your kindness in hearing me to-night. 
I am a Frenchman, and if my English is not up to date, you will kindly 
pardon me. 

I have had to-day one of the greatest joys of my life. I have come to 
this beautiful capital and seen the magnificent flags of the United States 
and France united, together. 


Mr. JAMEs Brown Scott. This is not the first time. 


Mr. Attain. I know it is not the first time; but ever since I was a boy 
I have always hoped that they would be united in the great cause that we 
are now fighting for. I have had the privilege of being a Frenchman born 
in America, and from my cradle I have united in the same love the Star 
Spangled Banner and the Tricolor. While a boy, a few months before 
the Franco-German War of 1870, I went to France, the native land of my 
forefathers, and was brought up there, but I have not entirely forgotten 
my English, thanks to God. I must say that the practice of law in Paris 
has kept me going for the last thirty years, and that the proudest part of 
my work has always been to help Americans who were in trouble in Paris, 
with all my might and with all the legal science which I may have acquired. 
I am, therefore, gentlemen, a case that you might study with interest: 
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born in the United States, of a French father, I am both an American 
citizen under the American law, and a Frenchman under the French law. 
Now, you will have to decide about that, the laws of both countries being 
in conflict. . 

When I returned to New York at the request of the Minister of War, to 
establish the legal department of the French Purchasing Commission, I 
was indeed very proud of the choice. The Minister of War was kind 
enough to tell me that he thought I would probably be the right man in 
the right place, because I could speak English and I loved America and 
» Americans, had lived in America for some time, had practiced law in New 
York for one or two years, and that, probably, I could be helpful here 
in solving the difficulties we have to struggle with during this war. I was 
very glad indeed of the opportunity thus offered to me of returning to this 
country. I had left New York thirty years ago. I still remember the 
old coaches drawn up Broadway by horses, but I had not the slightest 
idea as to what a “sky-scraper” looked like, or the wonderful “under- 
ground.” 

I was then living in a small town near New York and when the time of 
elections came, I was persuaded by both parties that I was undoubtedly an 
American citizen and that I should not hesitate to vote. I must acknowl- 
edge that my political education was very meager, and that I ignored to 
the last moment on what side I would cast my vote. Talking it over with 
my coachman on the very eve of election day, I ventured to ask him who 
was his candidate, and, would you believe, he answered, ‘Why, sir, I do 
not know, as I have received nothing yet from either side!” I had to 
explain to him that he should vote only according to his conscience, and 
I am convinced that, nowadays, citizens are not prompted by such argu- 
ments as might have convinced my unprincipled coachman of 1880. But 
let us not linger any more on past recollections, when the present is so 
glorious and the future so promising. 

To-day have I not witnessed a magnificent spectacle? I mean the 
presence in Washington of Marshall Joffre (you know how we love him in 
France; we call him Papa Joffre), and also of our great orator and my 
eminent colleague of the French bar, M. Viviani. I shall always remember 
M. Viviani when he made his first contest at the bar; he was so extremely 
eloquent and easy in his speech that we all admired him. At that time he 
made the contest on a question of law between junior lawyers, and, imme- 
diately after that first speech, he was selected and appointed as Secretary 
of the Conference of Advocates of Paris for the next year. Since that 
time he has gone on and on, and now has attained the first rank in France; 
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and no better man could have been sent to this beautiful, magnificent, 
democratic country than Viviani. Their presence in America as high 
emissaries of the French Republic is a step towards the victory of democ- 
racy and of justice over tyranny and brutal force. We are all worshipers 
of international law, and we have seen its principles violated and trodden 
upon by Germany since the beginning of this abominable war. Let me tell 
you, gentlemen, that the time will come when international law will rise 
once more and dictate to and impose its rightful rules upon all nations; but 
that will not beso long as Germany and its allies are not defeated and brought 
to terms. Then the rights of nations as well as the rights of individuals 
shall be respected, and then only shall justice for all reign in the world. 
Gentlemen, we have all certainly been fortunate in this opportunity to 
listen to the magnificent oratory we have heard to-night, and I will not 
take any more of your time; but let me thank you for the very great privi- 
lege you have accorded me and the great honor you have done me in per- 


mitting me to speak even these few words, unworthy of such an assemblage 
as this. 


The ToastMAsTER. We thank you for your prompt and hearty com- 
pliance with our law of conscription, and we think we have now added 
another proof not only of the efficacy of it, but of the inherent excellency 
of it. We perhaps never before realized what a fine thing the law is; that 
it can make of a man an American and a Frenchman at the same time. It 
looks a good deal like a mixed nationality, in which all of America goes over 
into France, and all of France comes over here, as it came, happily, once 
before, to America. We have never forgotten it, and we do not forget it 
now, and if we can pay, in this hour, some slight portion of the great debt 
we owe to your country — your other country — we shall be very happy 
to pay it, sir. 

But, speaking of mixed nationality naturally leads one to think of mixed 
justice and a mixed court. Lest we get too much mixed by this compound 
mixture, let me explain that my thought is directed toward a certain judge, 
who is sitting before me, who, by heredity and attainment and practice, is 
a jurist to his finger tips. I refer to Judge Sheldon Amos, of the Mixed 
Egyptian Court, whom we are very happy to have with us to-night, and 
from whom we shall be glad to hear. May we have that great pleasure? 


Hon. SHELDON Amos. Mr. Chairman and gentlemen, I want first to 
associate myself very heartily with the opening remarks of my French 
colleague; but I want to call attention to the extreme thinness of the excuse 
he offered. He said he was a Frenchman. Now, that is a very thin excuse 
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when one is called upon to make an extemporaneous dissertation. I, 
unfortunately, have a very much better excuse because I belong to a natu- 
rally tongue-tied nation; I am an Englishman. 

Mr. Chairman, I feel that during the last — I was going to say the last 
three years, but I will go farther and say that during the last three months, 
— we have been witnesses of events of such a kind, that though it seems 
impossible to speak of them in adequate language, they are events which 
one feels would make stones wish to speak — to say something. One can 
imagine a modern Pygmalion, creating from cold marble a modern Gala- 
tea, and, without adding the last touch of the chisel which brought the 
statue to life, if he just whispered into her ear that the Czar has abdicated 
and that the United States has come into the war, we feel it would bring 
the statue to life and it would have to say something. Without claiming 
the personal graces of Galatea, I feel, as the cold marble, that we must say 
something; but I can scarcely think of anything except the marvelous 
impression made in England by the receipt of news from Russia about six 
weeks ago, when there came a doubtful message that the Duma had been 
dissolved. There was then complete silence for five days, and then we 
heard that the impossible had happened; that a new chapter in the history 
of the world had been written. It took us a long while to catch our 
breaths, and then we realized that we were on the eve of an entirely new 
era. Everything seemed possible. I speak from my own internal reflec- 
tions. I am a democrat, by education and by prejudice; but I am sure that 
I felt, as perhaps a great many people here in America, where you have the 
true religion of democracy, may have felt, a renewed faith in democratic 
institutions. We feel that democracy can produce unbelievable events. 
Since the war, there have been two or three miraculous events that have 
happened. There has been the victory of the Marne, and there has been 
the Russian revolution. Now, naturally, we all associate in our minds 
that second great event with the great event which is chiefly in our minds 
to-night, and that is the adherence of the United States to our common 
cause, and we cannot help feeling that, by some happy guidance of affairs, 
by Providence, these two events have combined. If I may resort to the 
vernacular of the football field — and I hope this simile will appeal to you, 
because I am not certain that you play the game here precisely the same 
way as we do in England, where skillful “passing” is a very important 
part of the game, — one feels that Russia made a good sprint towards goal, 
and passed forward; and then the United States took the ball, with very 
great skill, and is now sprinting toward the goal. Neither event could have 
happened without the combined “passing” of those two principal char- 
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acters in the dramatis persone. That is how we feel about these two events 
in England. They are events that we have always hoped and prayed for, 
but it hardly seemed conceivable that they could happen. 

I shall not attempt to rival the superb eloquence with which Mr. Jus- 
tice Russell has expressed the sense of consolation and support that we 
felt in this great crisis of the war, when we received the official, public 
adherence of your great country to our cause. We have been conscious all 
along of your moral support, but our confidence has been immensely stimu- 
lated by this great event of your official participation, and I need not 
dwell upon the obvious fact of the immeasurable benefit which your assist- 
ance will be. We have known that we were right from the beginning, but 
we wanted to be told so by this great country. When there comes the time, 
as there does in every man’s life, when he is “‘ up against it,”’ you know how 
glad he is to have a friend tell him to “Go on,” especially if that friend be 
a great big fellow and is willing to help him. The feeling that all of us 
have about America is one of gratitude and encouragement. I think I 
cannot add anything to that, Mr. Chairman. 


The ToastMasteR. We thank you, Mr. Justice, and we feel a keen 
sense of appreciation of the opportunity of these intimate exchanges of our 
thoughts and feelings in this common cause. 

What you have said, sir, with regard to Russia, is equally significant, 
and, in one sense, more significant to us. It would have been a yery diffi- 
cult thing to impress the American people with the idea that this war 
meant democracy battling against autocracy, if we had been obliged, for 
conscience’s sake, to enter into this war without the political change that 
has occurred in Russia. That has had an immense meaning for us; it has 
given us positive evidence of what we instinctively believed — that in 
spite of the apparent association of the democratic allies with their auto- 
cratic ally, this is, after all, the cause of democracy, the cause of law 
against arbitrary force, the cause of that law that recognizes the rights, the 
responsibilities of the human individual, which is the basis of all democracy. 

We are so fortunate as to have with us to-night a professor in the 
University of Petrograd, who comes to us, perhaps, with some word of salu- 
tation, greeting or cheer from that newest of all republics, of which we may 
truly say, in one sense at least, “'Time’s noblest offspring is the last.’’ And 
so I will ask Professor Shatsky, who I believe is present, to address us. 


Professor B. SHatsky. Mr. Chairman and gentlemen, I consider it 
a great honor and privilege to address this great audience. I think you 
will believe that I am not very familiar with the English language, and for 
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the man who is obliged to speak in a foreign tongue there are just two 
ways open. The first one is to read a carefully prepared written state- 
ment, and the second one is not to be afraid of some mistakes, and to speak 
with open heart and to try to make himself understood. Perhaps you will 
forgive me if I choose the second way. 

Mr. Chairman, I am very happy to say that I can greet you in the 
name of the men who are now representing the public opinion in Russia. 
I am authorized by the president of the Duma, Mr. Radzianko, and by Pro- 
fessor Miliukoff, now the Minister of Foreign Affairs, to say to you and to the 
people of the United States, that it is the desire of these men that closer 
relations be established between the Russian and the American peoples. 

Gentlemen, a new Russia is now born. This year is the year of the 
cradle of Russian liberty, and this year, 1917, means for Russia just the 
same as the year 1776 meant for the United States. Your applause gives 
me sufficient proof that you appreciate these new conditions in Russia, and 
I am perfectly sure that in the cradle of Russian liberty we shall find not 
only the sympathy but also the assistance of the great American people. 

Gentlemen, I suppose you all have heard about the rumors that Ger- 
many is going to propose a separate peace, or something like that, with 
Russia. Now, in the spirit of the Russian Government and in the spirit 
of the great Russian democracy, I can positively assure you that under no 
circumstances will it ever be possible for Germany to conclude a separate 
peace with Russia. Never could this revolution in Russia have been so 
glorious and so bloodless, if the plain people in Russia, if the men of the 
street in Russia, did not understand that victory over the Germans is the 
most necessary and desirable thing for Russia, and this revolution was 
brought about in order that the war might surely be carried on to success 
and victory, and not that a separate peace might be concluded with 
Germany. 

Let me tell you more, gentlemen. I think that the cause of democracy 
is now greatly advanced by this Russian revolution. It is no longer a form 
only; it is now a reality, that democracy is fighting autocracy. As a pro- 
fessor of constitutional law, somewhat familiar with international law, I 
think that the night for international law is now — and the night is very 
dark — but the bright beacon is shining in the future, and I am perfectly 
sure that its ideals are soon to be realized in full, and that there will be an 
international organization for permanent peace. I do not know how it 
will be brought about after the victory, but I am perfectly sure that after 
all the suffering which we have been through, we shall then have a new, 
happy, and glorious world. 
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The Toastmaster. Gentlemen, we might very easily prolong these 
exercises, but we have now arrived at an appropriate hour for separation. 
I think we shall unite in feeling, as we separate to-night, that we go away 
with a greater confidence in happy international relations than we have 
ever felt before; that we shall leave this place with a new conviction, an 
intensified conviction that the great day of international law is coming, 
and coming soon. I hope that when we meet again, it will not be night, 
and if not the full-orbed day, at least the dawn. 

The meeting is adjourned. 


(Whereupon, at 11:15 o’clock p.m., the guests departed.) 
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